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THE ■ ■ " ' •• ' ■ 

EDITOR'S PREFACE. 



'On rfe^ding lately a collection of celebwitbd Speedies 
- of tfie,Master of the RdMs of Iceland, ^en at Hie 
bar in that country^ where he so long maintaihed 
' the higher re^*Aatioti, the Editor was forciHIy strtiek 
' with the foHo^^tlg paSssage in the Preface to the Se« 

* cond Edition^ published at Dublin last yiear: 

*^ It is muck ^^le regrefted that Mr. Efskim^s 

'^ Speeches, as anAdvocatey have not hBenyetpublisiei 

'*' ^^ in a separate volume. They are only ta be found 

' ^*^ 'm^ printed reports of the trials in vfhick he wa$ en* 

• '^ g^^i and from the difficulty which the. Editor of 
'[^^ the freserU' volume has experienced in' coileciing 

" thosd of Mr. Curranj it is probable that, in a few 
-^^^ years, to fromre' Mr. Ershvn£s Speeches ivill be 
^^ impossible.*'. : . ... : ' : 

This suggestion determined • tfap fitf tok* no longer 
to dday thi^ publidatidn of-^ a& nany^of > tbb gmttinc 
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Speeches of Lord Erskine as he cpuld collect, which 
he had long intended to do, and which indeed he had 
begun several years ago, but found difficulties in thC/ 
way. 

It it ind^^ed futorisifig how veiy t^w of the real 
Speeches of eminent Counsel have been preserved. 
Many of the printed Trials in circulation are the 
abridged reports of persons not acquainted with 

• short hand writings and contending .besides for tlie 
ttilaest publiratioQ; on x^coisions interesting, to Ibe 
Public, and do not convey any idea of the eloquence 
of the English Bar, the monuments of which, more 
especially in cases connected with the constitution of 
the government and. with public liberty, ought po ))e 
carefully preserved as part of the history and cha^ 

• racter of our eooutryr 

It is much to be regretted that English State Trials 

• are so little known : they have hitherto been printed 

• in folio, and are only to be found in the posses* 
"- &Dn of lawyers, or in great libraries j whereas they 

ought to be universally circulated . throughout the 
'' country, wha'e the prudent assertion of invaluable 

privileges depends so much upon a perfec| aoquaint- 
''imoe with the prim^lea on whidi th^y rest^ and 

iihere die common classes of the people lure pajM 
4 



updh daily ta assist in the administration brcrimifaal 
justice, in cases too where the stabilfty^'and securfty 
of the government oh the one hand, aiad tKe five^ 
dnd libertiies of the subject on the other^ may depend 
upon an enlightened judgment. On this account 
we have seen, with much satis&cdoh, the progress 
of Mr. Cohbetf's edition Of the State Trials, ho# 
printing in octavo ; which appear, from the nbtei, to 
be superintended with very great legal information 
and remark, and' which we hope will in the end em- 
brace all the important proceedings in our courts of 
criminal justice. 

We cannot better illustrate what we have before ob- 
served, of the scarcity of genuine Trials, than by say- 
ing, that the Speeches of Lord Erskine, when at the 
Bar, which we now publish, together with another 
volume in the press, do not fill up the pleadings of, 
XHR&B wBBKs, out of 3. life of nearly THiaxY years 
incessant occupation in all our courts of justice 
throughout the kingdom. 

We have taken the assistance of a Gentleman well 

acquainted with legal proceedings, to state the occa*- 

Slops on wfaidi the Speeches collected were delivered^ 

' idth as much of the drcumstance, and of the evi« 

dttjoe upon the trials, as was thought necessary to 

^^mm»tt the ai^jument. 



It was%our rqriginal, inten^op^, in. pursuing this 
oq^rse, tabaye [printed .ojjjytl^e Speeches of Lord 
Er^bin^^j wlyjjchtijt wia$ oijirscJe object to collect ; but 
as we advance^ ,60 occasions very neai: our own times, 
w;e were desirous^ to avoid even, the appearance of 
supporting pr qualifying the foundations and merits 
of public prosiec^tipns of a peculiar class ; and in 
those cases^. therefore^ we iiaye printed also the 
Speeches of the Advocates^ which h^^ indeed tended 
further to illustrate the arg^ments which it was, our 
design to preserve. 

In preparing the Prefaces to the Speeches, the 
Editor has carefully abstained from all observations 
upon their merits or character, wishing that every 
reader should be left to judge for hims^f, assisted as 
the Public now are by the many able and independent 
criticisms, which contribute so much to tlie advance- 
ment of learning in this isla^. . 






CONTENTS 

OV THE 

FIRST VOLUME. 



Subject of the Trial of Capt. Thomas Bailue ^ 
Mr. Ersktne*s Speech for that Gentleman — - 5 
Subject of the Trial of Thomxb Cabnait — 35 
Mr. Ershine^s Speech on his Behalf — — 38 
Subject of the Trial of Lord Georgb GoBBOir 59 
Mr. Erskine^ Speech in Deface of him -^70 

Subject of the Trial of tlie Dban of St. Asash I87 
Mr. Erskine's Speech for the Dean — — 151 
Further Proceedings in this Cause — — 211 
Mr. Justice Buller's Charge to the Jury — 2J3 
Statement of what passed in Court before the 

Verdict was recorded — . — — . %2^ 
Mr. Erskine's Speech on his Motion for a new 

TVial in Defence of the Dean of St. jfsaph 234 
Mr. Ershine^s Argument in the King's Bench, in 

Support of the Rights of Juries — • •— 264 
Judgment of the Court in the Case of the Dean 

of St. Asaph — — _ ... 365 

Mr. Erskine*s Speech in Arrest of Judgment in 

this Cause m^ ' m^. m^ -^ 386 



?0L. u 



|« c» ,_ 



V V . . . 



fjK: 



The Honourable Thomas Ersicike^j Pint 
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November^ ^778* 



Taken in Short-hand and published, with the rest of th# 
Proceedings^ by Captain Baillie himself in 1779. 



THE SUBJECT. 



Captain thomas baillie, one of the oldest 

Captains in the British navy^ havings in considera-^ 
iion of his age and services^ been appointed Lieutenant 
Governor of tlie Royal Hospital for Superannuated 
Seamen at Greenwich^ saw (or thought he saw) great 
abuses in the administration of the charity ; and 
prompted, as he said, by compassion for the- seamen, 
as well as by a sense of public duty, had endeavoured 
by various means to effectuate a reform. 

In pursuance of this object, he had at variotcs times 
presented petitions and remonstrances to the Council of 
the Hospital^ the Directors, and the Lords Commis- 
sioners of the Admiralty, and he had at last recourse 
to a printed appeal, addressed to the General Gover^ 
nars of the Hospital, These Governors consisted of 

vo]L, I. r 



2 SUBJECT OP THE 

all the great Officers of State, Privy Counsellors, 
Judges, Flag-officers, &c. i^c. 

Some q/^ the alleg&d grievances in* tfds publication 
were, that the health and comfort of the sec^men 
in the Hospital were sacrificed to lucrative and Corrupt 
contracts, under which the clothing, provisions, and 
all sorts of necessaries and stores were deficient ; that 
the contractors themselves presided in the very offices, 
appointed by the charter for the control of contracts, 
where, in the character of coumelUrs, they were 
enabled to dismiss all complaints, and carry on with 
impunity their own system of fraud and peculation. 

But the chief subject of complaint (the public no^ 
tice of which, as Captain Baillie alleged, drew 
down upon him the resentment of the Board of Ad- 
miralty) was, that Landmen were admitted into the 
offices and places in the Hospital, designed eocclttsivdy 
for Seamen, by the spirit, if not by the 'letter of the 
institution. To these landmen Captain Baillie im^ 
puted all the abuses he complained of, and he more 
than insinuated by his different petitions, and by th& . 
publication in question, that they were introduced to 
these offices for their election serviees to the Earl of 
■ ■ , as freeholders of Huntingdonshire. 

He alleged further, that he had appealed from time 
to time to the Council of the Hospital, and to the. 
Directors, without effect ; and that he had been equally 
imsutcessful with the Lords Commissioners of the Ad^ 
miralty, during the presidency of tlie Earl of Sand^ 
wich ; that, in consequence of these failures, lie re- 
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Slaved iu attract t/l£. m>ike ^ ^be GewetxdGavdrnorSf 
tmdy at A> thGug/it them iQ9 numer^w as a body, for 
a cormenierH excmwiatim in the^st instance, andbe-^ 
sides^ had no means of assemb&g them^.a statemei^ 
of the facts through the medium of this Appeal y drawn 
up exclusively for their use^ and distributed solely 
among the members of their body^ appeared to him 
the most eligible- mode of obtaining redress on the . 
subject. 

In this composition, which was written with great 
zeal and with some asperity *^ the names of the 
landmen, intruded into the offices for seamen, were 
enumerated ; the contractors also were held forth and 
reprobated; and the First Ijord of the Admiralty 
himself was not spared. 

On the circulation of the book becoming general, 
the Board of Admiralty suspended Captain Baillie 
from his office: And the different officers, contrac- 
tors, &c. in the Hospital, who were animadverted 
upon, applied to the Court of King's Bench, in 
Trinity Term, 177 Q, 072(i obtained a rule upon 
Captain Baillie to show cause in the Michaelmas 
Term following, why an information should not be 
exhibited against him for a libeL 

All Captain Baillie* s leading Counsel having spoken 
on the 23d of November, and, oiuing to the lateness 
of the hour, the Court having adjourned t/te argu-^ 

* The foundation for it we do not mean to enter into, the 
Editor being a stranger to all the circumstances, and' the preface 
being only introduced as explanatory of the Speech* 

B 2 



4 SUBJECT^ &C, 

meni till the morning of the QAth, Mr. Erskine 
spoke as followsy from the bach row of the Court, we 
believe for the first time, as he had only been, called 
to the bar on the last day of the Term preceding. 



( 5 ) 

THE HONOURABLE 

MR. ERSKINE^S SPEECH 

FOR 

CAPTAIN BAILLIE, 
In the Court of Kings Bench, 

NOVEMBER 24, 1778. 



X)' 



MY LORD^ 

I AM likewise of counsel for the auttior 
of this supposed libel ; and if the matter for con- 
liideration hacf been merely a question of jprivate 
wrong, in which the interests of society were no farther 
concerned, than in the protection of the innocent, 
I should have thought myself well justified, after 
the very able defence made by the learned gentle- 
men Who have spoken before me, in sparing your 
Lordship, already fatigued with thie subject^ aiid in 
leaving my Clie^nt to the prosecutor's Counsel and 
the judgment of the Court. 

But upon an occasion of thfe serious and danger 
bus complexion, when a British subject is brought 
before a court of justice only for having ventured to 
attack abuses^ which owe their contirtuance to the 

B 3 
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danger of attacking them ; when, without any mo- 
tivies but benevolence, justice, and public spirit, he 
has ventured to attack them though supported by 
power, and in that department too, where it was 
the d«rty of im office to detect and expoae them ; 
I cannot relinquish the high privilege of defending 
such a character ; — I will not give up even my small 
share of the honour of repelling and of exposing , 
so odious a prosecution. 

No man, my Lord, respects more than I do the 
authority of the laws, and I trust I shall not let 
fall a single word to weaken the ground I mean to 
tread, by advancing propositions, which shall oppose 
or even evade the strictest rules laid down by the 
Court in questions of this nature. 

Indeed, it would be as unnecessary as it would be 
indecent ; it will be sufficient for me to call your 
Lordship's attention to the marked ar^d striking dif- 
ference between the writing before you, and I may 
venture to say almost every other, that has been the 
subject of argument on a Rule for a criawnal In-? 
formation. ,. 

: The writings or publications, which have been 
brought before this Court, or before Grand Juries, . 
as libels on individuals, have beerll . attacks on jthe 
characters of private men, by writers stimplated some- 
times by resentment, sometimes, perhaps, by a mis^ 
taken zeal ; or they hav^ been severe and unfounded 
strictures on the characters of public, men, pro- 
ceeding froin officious perspns taking upon themselves 
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the censorial office, without temperance or dne in- 
formation, iafxd ^without any call of ddty toexamme 
into the particular departnoetvt^ of \i4)ich they choose 
to become th& voluntary guardians : — a goardianship 
which they generally content theinse^^ u-kh bold-i> 
ing in a newspaper for two or thr^ posts, and then, 
with a gen<?ros)ty which shines on all mankind alike, 
correct every department of the state, and find at 
the end of their lucubrations) that they themselves 
are the on:ly honest men in the community. — When 
Inen of this descriptioid S!iiiFer, however we may be 
occa^io^aHy sorry for their RMsdirected ueal, it i^ 
smpossibie \o argue against the law that censures 
them. 

But I beseech your Lordship to cb«aipare these 
men and their works, with my Client, &nd the pub- 
lication before the <}oupt. 

Who is hs? — ft^m is Ait duiy?—JFhat kns he 
written ? — To whom has he written f- — yAid wksU vta^ 
tive induced him to write? 

He is Lieutenant Governor of the Royal Hosprtal 
of Greenwich, a palace built for the. reception of 
aged and disabled men, who have maintained the 
empire of England on the seas, and into the offices 
and emoluments of which, by the express words of 
the Charter, as well as by the evident spirit of the 
institution, no Landmen are to be admitted. 

His Duty — ^in the treble capacity of Lieutenant 
€J6vel-nor, Director, and a general Governor, is, in 
conjunction with others, to watch ovec the internal 

B 4 
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economy of this sacred charity, to see i that the set-* 
ting days of these braive and godlike men are spent 
in comfort and peace, and that the ample revtoues^ 
appropriated by this generous nation to their sup-r 
port, are not perverted and misapplied. 

He has written, that this benevolent and por 
litic institution has degenerated from the system 
listablishedby its wise and munificent founders ;~that 
its Governors consist indeed of a great number 
of illustrious names and reverend characters, but 
whose different labours and destinations in the most 
important offices of civil life rendered a deputation 
indispensably necessary for the ordinary Governmeiat 
of the Hospital ; — that the difficulty of convening 
this splendid corporation had gradually brought. the 
management of its affairs more particularly under 
the direction of the Admiralty ;-*-that a new Charter 
has been surreptitiously obtained^ in repugnance to 
the original institution, which enlarges and confirms 
that dependence ; — that the present First Lord qf 
the Admiralty, (who, for reasons sufficiently obvious, 
does not appear .publicly iA thiji prosecution) has, to 
serve the base and worthless purposes of corruption, 
introduced his prostituted freeholders of Hunting- 
don into places destined, for the honest freeholders pf 
the seas ; — that these men (among whom are the pro- 
secutors) are not only Landmen, in. defiance of tb.e 
Charter, and wholly dependent on the Admiralty in 
their views and situations, but, to the ri^proaph pf ^l 
prder and government, are suffered tp act as jpire?- 
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tciifs and Oificerb of Greenwich, while tha/ iJimii^ 
selves hold ti^ very. subordinate offices, the control oi 
which is the object c^ that direction; — and iofer^- 
ring from thence (is agieneral proposition) that men 
in. snclii' situations cannot, as human. nature is coni- 
Mitutied, apt with that ♦freedom and singleness which 
•th^ir dCity raquke^,. he justly attributes to these 
caa^es the grievances w:hich his gallant bfet+ir^n. acr 
ttCiaUy 8iifFer,^nd whi>Dh are the generous subject of 
.his cotnplaint. 

'. :He has written this, my Lord, x^ot to the public 

Mtr large, which has no jurisdiction to reform the 

.^busQs he complains of,, but tp those only whose ex- 

pre.s^ duty it is to hea^ and to correct them, and I 

trust they will be solemnly heard and corrected.—- 

•He has not publisheb, but only distributed his 

•book atpoug the Governors,, to produce inquiry and 

not tp calumniate- 

The motive, which inducIi;d him to WRiTBt 

aud. to which I shall by and by claim the more par- 

tipular attention of the Court, was to produce re- 

'./prmation ; — a reformation which it was his most 

pointed duty to attempt, which he has laboured 

..vyitb the most indefatigable zeal to accomplish, and 

Magainst' which every other channel wa«. blocked up* 

My Lord, I will point to the. proof of ^11 this : I 
..)viil show your Lordship that it was. hfs duty to in- 
. y[estigate ;-rrthat the abuses \\e has . investigated , do 
-really exirt^ and ^rise from the ascrij^je^ causes ^,t^ that 
t ,ije has. presented them , to a cjpmpcteat, jwi^jJ^icti^P:} 
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a»d not to the public ;~-and that he was under tkt 
Indispensable necessity of taking the step he has done 
to save Greenwich Hospital from ruin. 
f Your Lordship will observe, by this subdivision; 
-that I do not wish to form a specious desultory de- 
^>ce : because, feeling that every link of such sub^ 
division will in the investigation produce both law 
and fact in my favour^ I have spread the subject 
open before the eye of the Court, and invite the 
strictest scrutiny. Your Lordship will likewise ob- 
serve by this 'arrangement, that I mean to confine 
myself to the general lines of his defence; the va- 
rious affidavits have already been so ably and judi- 
xiiously commented on by my learned leaders, tp 
lerfiom I am sure Captain Batllie must ever feel him- 
self under the highest obligations, that my duty 
has become narrowed to the province of throwing 
his defence within the closest compass, that it may 
leave a distinct and decided impression. 

And first, my Lord, as to its being his particular 
duty to inquire into the different matters which are 
the subject of his publication, and of the prosecutors* 
complaint : I believe, my Lords, I need say little on 
this head to convince your Lordships, who are your- 
selves Governors o( Greenwich Hospital, that the 
^lefendant, in the double capacity of Lieutenant Go- 
vernor and Director, is most indispensably bound to 
superintend every thing that can affect the prosperity 
/of the institution, either m internal economy, or ap- 
• proprifltion ofi^evenu^; but I cannot help reading two 
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copies of letters from the Admiralty m t]pe year 
1/42; — ^I r^ad thein from the . publicatioif, because 
their authenticity is sworn to by tl^ie d^foidant in 
•his affidavit ;*-^and I r^ad them to show the setiae of 
that Board with rqg^rd>to the right of inquiry and 
complaint in all ofRcers of the Hospital^ even in the 
departments not allotted to them by their commit 
sions. 

^^ To Sir John Jennings^ Governor of Greenwich 
Hospital. 

^ Snt, Admiralty Office, April ip, 1742. ~ 

"The Directors of Greenwich Hospital having 
^^ acquainted my Lords Commissioners of the Ad- 
^* miralty, upon complaint made to them that the 
•' men have been defrauded of part of their just 
*^ allowance of broth and pease-soup, by the small- 
*' ness of the pewter dishes, which in their opinion 
^^ have been artificially beaten flat, and that there 
** are other frauds and abuses attending this 
" affair, to the prejudice of the poor men ; I am 
^^ commanded by their Lordships to desire you to 
** call the Officers together in Council, and to let 
^' them know, that their Lordships tliink them very 
^' blameable for sdfFering such abuses to be practised, 
" which could not have been done without their 
"extreme indolence in not looking into the affairs 
" of the Hospital : that their own establishment in 
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*^* the Hofejiital is for the care and protection of the 
^^ poor men; and that it is their duty to look daily 
»'^ into every thing*, and to remedy every disorder ; 
*' and not to discharge ihemfselves by throwing it 
*^ iifXHi the mider Officers and Servants r and that 
*^ their Lordships being determined to go to the 
•** bottom of this compl^irtt> do charge them to find 
** out and inform them at whose door thefrand 
" ought to be laid, that their Lordships may give 
"•s.ucb directions herein as they shall judge proper. 
** I am, Sir, 

** Your most obedient servant, 
. ; r ■ .■ : ic THO. CORBET." 

**SiK, Admiralty Office, May 7tb, 1742.^ 

" My Lords Commissioners of the Admiralty* 
.** having referred to the Directors of Green wipb 
*r JBospi-tal the Report made by yourself and Officers of 
*^ the said Hospital in Council, dated the 23d pa§t, 
, '^ relating to the flatness of. the pewter dishes ma^e 
V. .use of toehold the broth and peavse- pottage sensed 
** out to the Pensioners ; the said Directors have re- 
^^ turned hither a reply, a copy of which I am or- 
*^ dered to send you enclosed : they have herein set 
^^ forth a fact which has a very fraudulent appear- 
** ance, and it imports little by what means the 
^* dishes became shi^llow ; but if it be true, what 
" they avssert, that the dishes hold but little more 
y than half the quantity they ought to do, the poor 
^* men must have been greatly injured ; and the aU 
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*^^ legations in the Officers' Report, that the Pen-* 
*^ sioners have made no complaint, does rather ag- 
^^^gravate ^heir conduct, in sufFerijagithe men's pa- 
*/ tience tc? be so long imposed upon. . 

^^ My Lords Commissioners of the Admiralty do; 
*^ command me, to express myself in such. a manBer 
'.^ as may show their wrath and disple^ure at such 
*^ a proceeding. You will please to communicate 
*^ this to the Officers of the House in Council, 

^^ Their Lordships do very well know that tliej 
^^ Directors have no power hut in the maoagement; 
" of the revenue and estates of the Hospital, and 
^^ in carrymg on the works of the building, ,nor did^ 
^^ they assume, any »on this occasion ; but their Lord-, 
^* ships shall always take well of them any ^in^j 
" formcations, that tend to rectify any mistakes or 
^^ omissions whatsoever^j coocerr^jngithe state of the 
^' Hospital. - . . . . r 

^' I am. Sir, 

*^ Your obedient servant, 

^^ THO, CORBET. 
^^ To Sir John Jennings^ 
^^ Governor of Qreenwich Hospital.'' 

Erom these passages it is plain, that the Admi-, 
ralty then was sensible of the danger of abuses in so 
extensive an institution, that it encouraged com- 
plaints from all quarters, and instantly redressed 
them; for although Corruption was not thep ai}- 
infanty yet the idea of making a job of Greenwich 
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Hospital never entered her head ; and indeed if it 
had, she could hardly have found at that time of day, 
a man with a heart callous enough to consent to 
such a scheme, or with forehead enough to carry it 
ihto public execution. 

SecondJtyj my Lord, that the abuses he has in- 
vestigated do in truth exist, and arise from the as- 
cribed causes. 

And, at the word truth, I must pausre a little 
io consider, how far it is a defence on a rule of this 
kind, and what evidence of the falsehood of the sup* 
posed libel the Court expects from prosecutors, be- 
fore it will allow the information to be filed, even 
where no affidavits are produced by the defendant in 
his exculpation. 

That t libel upon an individual is not the less so 
for being true, I do not, under certain restrictions, 
deny to be law ; nor is it necessary for me to deny* 
it, because this is not a complaint in the ordinary 
COURSE op LAW, but an application to the Court to 
exert an eccen1*ric, extraordinary, voluntary 

JURISDICTION, beyond THE ORDINARY COURSE OF 

JUSTICE ; — a jurisdiction, which | am authorized 
from the best authority to -say, this Court will not 
exercise, unless the prosecutors come pure and 
tJnpolluted j denying upon oath the truth of every 
word and sentence which they complain of as inju- 
rious : for although, in common cases, the matter 
may be not the less libellous, because true, yet the 
Court will not interfere by infc^nnation, for guilty or 

5 
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iven equivocal characters, but will leave them to its 
ordinary process. If the Court does not see palpable 
MALICE and FALSEHOOD) Oil the part of the defeo* 
dant, and clear innocence on the part of the prose** 
cutor, it will not stir; — ^it will say. This maybea^ 
Libel ; — this may deserve punishment ;-*-but go to a 
Grand Jury, or bring your actions: — ^all men are 
equally entitled to the protection of the laws, but 
all men are not equally entitled to an extraordinary 
interposition and protection, beyond the comment 
distributive forms of justice. 

This is the true constitutional doctrine of in- 
formations^ and mad^ a strong impression upon me^ 
when delivered by your Lordship in this Court ; the 
occasion which produced it was of little conse- 
quence, but the principle was important. It was an 
information moved for by General Plasto against the 
Printer of the Westminster Gazette, for a Libel 
published in his paper, charging that gentleman, 
among other things, with having been tried at the 
OW Bailey for a felony. The prosecutor's affidavit 
denied the charges generally as foul, scandalous, 
and false ; but did not traverse the aspersion I have 
just mentioned, as a substantive fact ; upon which 
your Lordship told the counsel *, who was too 
learned to argue against the objection, that the affi- 
davit was defective in that particular, and should be 
amended before the Court would even grant a rule 

^ Mr. Pttuning;. 
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to show cause :— for although such general denial 
would be sufficient where the libellous matter con-«. 
sisted of scurrility, insinuation, general abuse/ 
which is no otherwise traversable than by innuendos 
of the import of the scandal, and a denial of the* 
truth of it, yet that when a Libel consisted of di- 
rect AND POSITIYE PACTS AS CHARGES, the Court 

required substantive traverses of such facts in the 
affidavit, before it would interpose to take the matter 
from the cognizance of a Grand Jury* 

This is the law of informations, .and by this 
touchstone I will try the Prosecutors' affidavits, to 
show that they will fall of themselves, even without 
that body of evidence, with which I can in a moment/ 
overwhelm them. 

If the Defendant be guilty of any crime at all, it^ 
is for writing this book : and the conclusion of his. 
guilt or innocence must consequently depend on the 
scope and design of it, the general truth of it, and 
the necessity for writing it ; and this conclusion can 
no otherwise be drawn, than by taking the whole of* 
it together. Your Lordships will not shut your eyes, 
as these Prosecutors expect, to the design and ge- 
neral truth of the book, and go entirely. upon the 
insulated passages, culled out, and set heads and 
points in their wretched affidavits, without context, 
or even an attempt to unriddle or explain their, 
sense, or bearing on the subject ; for, my Lord, they 
have altogether omitted to traverse tlie scandalous 
facts themselves, and have only laid hold of those 
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warm animadversions, which the recitalof them na^ 
turally prddueed in the tnind of an honestj 2ealba# 
man, and Which, besides, are! in many places only 
conclusions drawn from facts as geiierai propositions^ 
dnd not aspersions on them as individuals^ And 
where the facts do come home to them as diTAkoBSi 
not one of them is denied bg the Prosecutors^ I as-- 
serty my Lord, that in the Directors* whole affidavit 
^which 1 have read repeatedly, and with the greatest 
attention) there is not any one fact mentioned by thi 
Defendant^ which is substantially denied ; and even 
when five or six strong' and pointed charges are 
tacked to eac^ other, to avoid meeting naked truth 
in the teeth, they are ncft even contradicted by 4he 
lump, but a general innuendo is pintied to them all} 
^•— a mere illusory aventient, that the facts mean t<^ 
criminate them, and that they are not criminal ; but 

ME FACTS THEMSELVES BBMAIN VXATTBMPTBD 
Ain> UNTOUCHED * 

- Thusj my Lord, after reciting in their Affidavit 
^the charge of their shameful misconduct, in renews 
ing the contract with the Huntingdon' butchers^ 
who had just compounded the penalties incurred by 
the breach of a former ■ contract, and in that breach 
of contnict, the breach of every principle of huma*- 
liity, as well as of honesty ;-^and the charge of put*, 
ting improper objects of charity into the Hospital, 
while the &milies of poor' Perisioncrs were excluded 
atfid standing ; — and bf screening delinquents frona h>- 
qiiiry aitd punishment in a pointed okd particular 
vol; I, c » 
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instance, aiid therefore traversable as a substonikm 
fact I yet not only there is no such traverse, but^ 
though all these matters are huddled together in a 
mass, there is not even a general denial ; but one 
loose innuendo^ that the facts in the publication are 
stated with an intention of criminatii^ the Prose^ 
cutors^ and that, as far as they tend to crimmute 
them, they are false. 

Win this toeet the doctrine laid down by your 
Lordship in the case of Genend Plasto ?— Who can 
tdi what they mean by criminality ? — ^Perhiqis they 
think neglect of duty not criminal, — perhi^s they 
think corrupt servility to a patron not criminal; 
and that if they do not actively promote abuses^ 
the winking at them b not criminal. But I appeal 
to the Court, whether the IXrectors' whole affidavit 
is i^t a cautious ccunposition to avoid downright per* 
jury, and yet a glaring absurdity on the face of it ; 
for since the facts are not traversed,^ the Court must 
intend them to exist ; and if they do exist, they can* 
not but be criminal. The very existence of such 
shaaeSy in itself criminates those, whose offices are 
to prevent them from existing* Under the shelter 
of such qualifications of guilt, no man in trust eould 
ever be criminated. But at all events, my Lord» 
^ce they seem to think that the facts may exist 
without their criminality,*-*be it so t the Delendant 
then does not wish to criminate them ; he wishes 
only for effectual inquiry and information,, that there 
-may be no longer any crimes, and consequently no 
criminality » But he trusts^ in the mean tim^, and 



/ likewise trusty that, while these facts do exist, 
4he G)urt will at lelast desire the Prosecutors to clear 
themselves before the General Council of Governors^ 
to whom the writing h kddressed^ and not before 
any packed Committee of Directors appointed by 
a noble Lord^ and then come back to the Court 
acquitted of all criminality^ or, according to thei 
technical phrase, with clean hands for protection. 

Such are the merits of the aflSidivits exhibited by 
the Directors t and the affidavits of the other per- 
sons are^ without distinction^ subject to the same 
o|)sei'vations. They are made up either of general 
propositions^ converted into charges by ridiculous 
innuendosj or else of strings of distinct disjointed 
facts tied together, and explained by one general 
averment ; and after all, the scandal, such as theijf 
arbitrary interpretation makes it, is still only denied 
with the old Jesuitical qualification of critnitiality,-^ , 
tlw facts themselves remaining untraversed^ and even 
tmtouched* 

They are, indeed, every way worthy of their au- 
thors ; — of Mr. », the good steward, who,. 

notwithstanding the remonstrances of the Captain of 
the week, received for the Pensioners such food as 
would be rejected by the idle yagrant poor, and en- 
devoured to tamper with the cook to conceal it ; — 
apd of Mr* -^- — — ^ who converted their wards 
iiito apartments for himself, and the Clerks of 
Clerks, in the aidless subordination of idleness ; — a 
wretch, who has daied, with brptal inhumanity, to 

c d 



strike those aged men, who in their youth xvofAd 
have blasted him with a look* As to Mr. ■ ■ ■■■ 
and Mr. — — , though I thinlc them reprehensible* 
for joining in this prosecution, yet they are certaihly^' 
respectable men, and not at all on a level with the* 
rest, nor has the Defendant so reduced them. • 
These two therefore have in fact no cause of com- 
plaint, and Heaven knows, the others have no title to» 
complain. 

In this enumeration of delinquents, the Rer. 
Mr. looks round, as if he thought I had for- 
gotten him. He is mistaken; — I well remembered 
him: but Aw infamy is worn threadbare: Mr. 
Murphy has already treated him with that ridicule, 
which his folly, and Mr. Peckham with that in- 
vectite, which his wickedness deserves. I shall 
therefore forbear to taint the ear of the Court further 
with his name ; — 3. name which would bring dfsho- ' 
nour upon his country and its religion, if human' 
nature were not happily compelled to bear the 
greater jDart of the disgrace, and to share it amongst 
mankind. 

• But these observations, my Lordj are solely con-- 
fined to the Prosecutors' affidavits, and would, I- 
think, be fatal to them, even if they stood uncbn- ' 
troverted. But what will the Court say, when ours » 
are opposed to them, where the truth of every part 
is sworn to by the Defendant ? — ^What will the Court 
say to the collateral circumstances in support of them, 
where every material charge against the Prosecutors 
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isconfiniied ?— -What will it say to the affidavit that 
has, been ma4e, that no man can come safely to sop* 
port this injured officer ?— that men have been de« 
prived of their places, and exposed to beggary^ a^d 
ruin, merely for giving evidence of abuses, tvhich 
'faav^ already by his exertions been proved bdFore 
your Lordship at Guildhall, whilst lie himself has 
beep suspended 9s a beacon for prudeijge to stan4. 
aloof from,, so that in this unconstitutional mode of 
trial, where the law will not lend its process, to bring 
in truth by yarce, he might stand unprotected by the 
, voluntary oaths of the only persons who could wit- 
iiess for him * ? His character has, indeed^ in 
some .measure, broke through all thi^ ma|ice: the 
Jpvej and veneration which his honest zeal has jpstly 
created, have enabled him to. produce the. proofs 
which are iiled in Court ; but many have hung back, 
9nd pne withdrew his ^davit^ avowedltf from 
the 4read of persecution, even after it was ?>yom in 
Cburt^ Surely, jny Lwd, this evidence pf malice in 
tjie leading powers of the Hpspital would alone he 
sil^ieq^ to destroy tbeir testimony, even. /when 
swearing collaterally to facts, in which they wjere not 
themselves interested ;^ — how much more when they 
,c(Hne as prosecutors^ stimulated by resentment, and 

** On the trial of a cause^ every person acquainted with any fact 
Is bounds' under pain of fine and imprisonraent, to attend on a 
subpcenia-to give evidence before the Court and Jury ; btkt there is 
p6 process to compel any mail to noake^u affidavit boifore thjD 
Court. 

C 3 
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with the hope of covering their patron's misde* 
meanors and their own, by turning the tables on the 
Defendant, and prosecuting him criminally, to stilte 
all necessary inquiry into the subject of his com- 
plaints ? 

Lieutenant Gordon, the first Lieutenant of the 
Hospital, and the oldest officer in the'navy ; lieu-* 
tenant William Lefevre ; Lieutenant Charles 
Lefevre, his son ; Alexander Moore ; Lieutenant 
William Ansell ; and Captain Allright, have all pOw 
sitively sworn, that a fectton of Landmen subsists in 
the Hospital, and that they do in their consciencies 
believe, that the Defendant drew upon himself the 
resentment of the Proseaitors, from his activity 
in corr^ting this enormous abuse, and from his 
having restored the wards, that had been cruelly 
taken away from the poor old men ;t- that on that Just 
occasion the whole body of the Pensioners suf« 
rounded the apartments of their Governor, to tes- 
tify their gratitude with acclamations, which sailors 
never bestow but on men who deserve them. This 
simple and honest tribute w?s the signal for all that 
has followed ; the leader of these unfortunate people 
was turned out of office ; and the affidavit of Charles 
Smith is filed in Court, which, I thank my God, I 
have not been able to read without tears ; — how, in- 
deed, 4;pul4 ^y m^,— when hp sweafs, that, for 
this Qaa$ie alone, hii^ place was taken from him ;— *that 
)ie received bis dismission when languishing with 
sickness in the infirmary, the consequence of whicjh 
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vtM, that his unfortunate wife^ and several of bis: 
helpless^ innocent children died in want and misery ;>' 

<-«wrH£ WOMAN ACTUAI.LY B&VIRING AT TH& GATES 

or THB HosiPiTAi*. Tha^ such wretches shoukl: 
escape chains and a dungeon^ is a reproach to ha^ 
inanity^ and to ait order and govemment ; but that' 
they should become Prosecutors, is a d^ee of 
eflfrotitery that would not be believed by any man, 
who did not accustom himself to observe the shame« 
less scenes, which the nionstrous age we live m i^ 
every day producing. 

I come now, iny Lord, to consider to whom hs 
MAS w»iTTBN.**-This ho6k is not pvbushed. — It 
was not printed for sajub, but for the more commoM 
dious distribution among the many persons who are 
called, upon in duty to examine into its contents^ If 
the Defendant had written it to calumniate, he would 
have thrown it abroad among the multitude : but 
he shears he wrote it for the attainment of reform- 
ation, and tlierefore con^ned its circulatton to^the 
fiop&r channel, till he saw it was received as a libel, 
and then he even discontinued that distribution, 
and only shbwed it to 1ms Counsel to consider of a 
defence ;^^and no better defence can be made, than 
that the publication was so limited. 

My Lord, a man cannot be gtiilty of a libel, who 
presents grievances before a com/>^/en^ jurisdiction, 
although the facts he presents shoukl be false ; he 
may indeed be indicted for a malicious prosecution, 
and even there a probable cause would protect him^ 

C 4 
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but he cian by no construction be considered as a 
Itbdler. 

The case of Lake and King, in istLevinz, 240^- 
faut which is better reportied in 1st Saunders^ ^ 
directly in point ; it was an action for printing a Pe^ 
titibn to the Memberis of a Committee of Parlia* 
ment) charging the PlaintifF with gross fraud in the 
execution of his office ; I am aware that it was an> 
Action on the Case^ and not a criminal proaepution i 
but I am prepared to show your Lordahip, that the 
precedent on that account makes the stronger for us,- 
The truth of the matter, though part 6f the plea, 
WES not the point in contest ; the justification waa 
the presenting it to a proper jurisdiction, and print- 
U)g it, as in this casie, for more commodious dis-. 
tribu.tion ; and it was first of all resolyed by the 
Court, tb^t the delivery of the Petition to all the 
Members of the Committee wasjustifiable ;-n^nd that 
it was xiQhihtl,. whether the, matter contained. wor0 
true arfaise^ it being an appeal in a course of justice^ 
and because the parties,, tov, horn: it . was addressed^ 
had jurisdiction to determine the. matter :-r.that the 
intention of the law in .prohibiting libels was. tQ 
restrain men from making themselves their, owft 
judges, instead of referring the matter tQ Ihwft 
^whom the constitution had appointed to determine . 
it; — and that to adjudge such reference to be<|i 
libel, wpuld discourage men from making their iur 
quiries with that freedom and readiness, which the 
}flW i^llows, and which the good of society roi^ 
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i|uires. But it was objected, he could, not jusfiiy 
the PRINTING ; for^ by that mean^, it was pohi 
lished to printers and composers; but it, was 
answered, and resolved by the whole Cpurt, ; that 
the printing, tuith intent to distribute them among ihf 
Members oj^ the Committee , was legal,; and that thj5 
making many copies by clerks, would have made 
the matter more public. I said, my Lord, that this 
being an Action on the Case, and not an Indict^ 
menttn* Information, made the stronger for us ; aqd 
I said so, because the Action on the Case is to «t 
dress the party in damages, for the injury he has sus- 
tained as an individual, and which he hasarigfajt 
to recover, unless the Defendant can showv that thj^ 
tnatter is true, or, as in this ■ case, whether trw 
or false, that jt is an appeal to justice. Now, 
my Lord, if a Itefendant's right to appeal; tp 
justioe. could, in the case of Lake ai>d King, ret 
|)el : a Plaintiff's right to damages, although he 
was actually damnified by the appeal, how . much 
more* must it rfepela criminal prosecution, which cam 
be undertaken only for the sake of public justice, 
wheh the law say6, it is for the benefit of public 
justids to make such appeal ? And that case went 
to protect even falsehood, .and where the Defendant 
was not pfirtioularly called upon in duty, as an iudi^ 
vidual to animadvert : — bpw much more shall it prot. 
t€ct uSj hvho were bound to ii^qiUre, who have 
written .nothing but truth> ^and who have addressed 
^hat w^ b^ve >yritten tq a competent jurisdiction ? 
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I come lastly, my Lc»-d, to the motives wfakh 
induced him to write. 

The Groverament of Greenwidi Hospital is di** 
vided into three departments :— the Coundl ;-^tbe 
Directors ; — ^and the general Governors ;-^the De^ 
iendant is a member of every one of these^ and 
therefore his duty is universal. The Council oon^ 
sists of the officers, whose duty it is to regulate the 
internal economy and discipline of the house, the 
Hospital being as it were a large man of war, and 
the Council its commanders ; and dierefore, diese 
men, evei^ by the present mutilated charter, oi^bft 
all to be Seamen. Secondly, the Directors, whote 
duty is merely to ccHicern themselves with the ap« 
propriation of the revenue, in contracting for and 
superintending supplies, and in keeping up the 
structure of the Hospital ; and lastly, the Geneni 
Court of Governors, consisting of almost every xmns 
in the kingdom with a sounding name of oEEice:^^^ 
mere nullity, on the members of whidi no bbme ef 
neglect can possibly be laid ; for the Hospital might 
as well have been placed under the tuition of the 
/fixed stars, as under so many illustrious persons, in 
difl[erent and distant departments. From the Coonr- 
ct1> therefore, appeals and complaints formei'ly lay at 
the Admiralty, the Directors having quite a separate 
duty, and, as I have shown the Court, the Admi- 
ralty encouraged complaints of abuses, and redressed 
them. But since the administration of the present 
First Lord, the face of things has changed. I 

5 
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trust it Will be observed, that I do not go put of thjfe 
jdliidavit to seek to calumniate : n)y respect for the 
CoiTBT would preveHt tne, though my respect 
for the" said First Lord might not. But the veiy 
foundation of my Client's defence depending on this 
matter, I must take the liberty to point it out to the 
Court, 

The Actoiiralty having' placed several Landmen ih 
theoilbes that form the Council, a majority is often 
artifioally secured there : and when abused are too 
flagrant to be passed over in the face of day, Hiey 
carry their appeal to the Directors, instead of the 
Admiralty, where, from the very, nature of man, 
in a much more perfect state than the Pmsecutor^, 
they are sure to be rejected or durred over ; because 
these acting Directors themselves are not only under 
the same influence with the complainants^ but ttie 
sulyects of the appeals are most frequently the 
fruits of their own active delinquencies, or at least 
the consequence of their own neglects. By this 
manoeuvre the Admiralty is secured from hearii% 
complaints, and the First Lord, when any comes as 
formerly from an individual, answers with a perfect 
composure of muscle, that it is coram non jitdice ; 
*i — ^it does not come through the Direct<M^s. Ttie 
Defendant positively swears this to be true; — he 
decWes that, in the course of these meetings of 
the Council, and of appeals to the Directors, he 
has been not only uniformly over-ruled, but in- 
jBulted as Governor iutfi^ execution ofhis dqty ;« «iid 
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•the truth of the abuses which have been the subject 
of th^s^ appeal&9 as well as the insults I have mei>- 
ikmei, are proved by wliole volumes of affidavits 
filed in. Court^. notwithstanding the numbers who 

:have been deterred by persecution from standing 
ibrtkras witnesses. 

The Defendant also himself solemnly swe^nrs thi& 

'to be. true.' HciSwears, that his heart wa& big witb- 
tbe distresses of his brave brethren, and that his 

tcosiseience called on him to give them vent ;--**That 
he often complained, — ^that he repeatedly wrote to, 
and waited on Lord .~— — , without any effect^ 

.or prospect of effect ; and that at last, wearied with 
fifuitless exertions, . and disgusted with the insolence 
cf corruption in the Hospital, which hates him for his 

Jmnesty,^ he itpplied to be sent, with aU his wounds 
zni infirmtties, upon actual service again. The an- 

' swer he received is worthy of observation ; — The Pkst 
Lotd told him, in derision j that it wopld be the 
same thing every where el$e ;'^that he would see ttie 
same abuses in a ship ; and I do in my eppseienoe 
believe he spoke the truth, as far asi depended oi^ 
biroself. . . 

What then was the Defendant to do under th^ 
treble, capacity of. Lieutenant Governor, of Direc- 
tor, and of general Governor of the HosjMtal ? 
My Lord, there was no alternative but tp prepare, 

'4ts he did,, the statement of tbje abuses for the pther 

.Gov6r|ior5> or to sit'silent,.and let them continue. 

:H^d he chosen the last^ he might have been caressod 
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bjf the Prosecutors, and still have fconttnuied the firat 
inhabitant of a palace, with an easy independent for-* 
tune. Bat he preferred the dictiites of honour, and 
be fulfilled tben» at the expense of \being discarded^ 
after forty years gallant ^eniqe, covered with 
wouadsi and verging to old age* But^he respited 
the laws while he fulfilled his duty ;T-hi3 object was 
reformation, not reproagh: — he preferred a com- 
plaint, apd stitnulated a regular inquiry, but sus- 
pended the punishment of * public shame till the 
guilt should be made manifest by a trial. He dild 
hot therefore putlish, as their affidavits falsely as- 
sert, hut only preferred a complaint bt/ distribur 
tion of copies to Ihe Governors^ which I haVe showa 
the Court, by the authority of a solemn legal d^ct-" 

«ion, is NOT A LIBEL, 

Suchf my Lords ^ is the Case. The Defendant,— 
not a disappointed malicious informer, prying into 
official abuses, because without office himself, but' 
himself a man in office ; — not troublesomely inqui- 
sitive into other men's departments, but conscien- 
tiously correcting his own ; — doing it pursuant to the 
rules of law, and, what heightens the character, 
doing it at the risk of his office, from which the 
effix)ntery of power has already suspended him with- 
out proof of his guilt ; — a conduct not only unjust 
and illiberal, but highly disrespectful to th's Court, 
whose Judges sit in the double capacity of Ministers' 
of the law, and Governors of this sacred and abused 
institution. Indeed, Lord has, in my 
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mnd^ a9ted such a part * # * * « *^i* 

^ fli^y Lord Man^eld ohseriing th^ Counsel 
heated, with his subject, and growing personal on 
the First Lord of the Admiralty, told him^ 
that Lord ' ■ ■ - " was not before the Court ?^ 

I know, that he is not formally before the Court, 
but, for that very reason, / will bring him b^ore the 
Court: he has placed these men in the front 
o£ the battle, in hopes to escape under their shelter, 
but I will not join in battle with them : tlicir vices, 
though screwed up to the highest pitch of human 
depravity, are not of dignity enough to vindicate 
the combat with me. I will drag him to light, who 
is the dark mover behind this scene of iniquity, I 

assert, that the Earl of has but one road 

to escape out of this business without pollution and 
disgrace : and that is, by publicly disavowing the 
acts of the Prosecutors, and restoring Captain Baillie 
to his command. If he does this, then his offence 
will be no more than the too common one of having 
suffered his ovfn personal interest to prevail over his 
public duty, in placing his voters in the Hospital. 
But if, on the contrary, he continues to protect the 
Prosecutors, in spite of the evidence of their guilt, 
which has excited the abhorrence of the numerous 
audience that crowd this. Court; if he keevs this 

INJURED MAN suspended, OR DARES TO TURN 
THAT SUSPENSION INTO A REMOVAL, 1 SHALIr 
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THSK NOT SCRUPLE TO DECLARB HIM AN ACCOX- 
rUCfi IN TK£m CUILT^ A SHAMELESS OPPRE^SOR^ 
A DISGRACE TO HIS BANK, AND A TRAITOR TO 

HIS TRUST, But as I should be very sorry that the 
fortune of my brave and honourable friend should 

depend either upon the exercise of Lprd ^s 

virtues, or the influence of his fears, I do most 
earnestly entreat the Court to mark the mdignaat 
object of this prosecution, and to defeat it : — I be- 
seech you^ my Lords, to consider, that even by 
4isdi&rging the rule, and with costs, the Defendant 
is neither protected nor restored. I trust, therefore^ 
your Lordships will not rest satisfied with fulfilling 
your JUDICIAL duty, but, as the strongest evidence 
of foul abuses has, by accident, come collaterally 
before you, that you will protect a brave and public- 
spirited officer from the persecution this writing has 
brought upon him, and not suffer so dreadful an ex^ 
ample to go abroad into the world, as the ruin of 
an upright man, for having faithfully discharged his 
duty. 

My Lords, this matter is of the last importance. 
I speak not as an advocate alone — I speak t« you 
AS A MAN— as a member of a state, wliose very 
existence depends upon her naval strenoth. If 
a misgovemment were to fall upon Chelsea Hospital, 
to the ruin and discouragement of our army, it would 
be no doubt to be lamented, yet I should not 
think it fatal ; but if Our fleets are to be crippled 
by the baneful influence of elections, ws are lost 
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INDEED I — If tile Seaman, who, while he exposed 
his body to fatigues and dangers, looking forward 
to Gfreetiwich as an asylum for infirmity and old 
age, sees the gates of it blockfed up by corruption, 
and hears the riot and mirth of luxurious Landmen 
drownittg the groans and complaints of the 
wounded, helpless companions of his glory, — he will 
fempt the seas' no more. The Admiralty may press 
HIS 'BODY, indeed, at the expense of humanity and 
the constitutibn, but they cannot press his mind^^ 
they cannot press the heroic ardour of a British 
Sailor ; and instead of a fleet to carry terror all 
found the globe, the Admiralty may not much 
longer be able to amuse us, with even the peaceable 
unsubstantial pageant of a review *. 

Fine and imprisonment ! — The man deserves a 
^Ai^ACE instead of a prison, who prevents the pa^ 
lace, built by the public bounty of his country, 
from being converted into a dungeon, and who sa* 
orifices his own security to the interests of humanity 
and virtue. 

And now, my Lord, I have done ; — ^but not with- 
out; thanking your Lordship for the very indulgent 
attention I have received, though in so late a stage 
of this business, and notwithstanding my great in- 
capacity and inexperience. . I resign my client into 
your hands, and I resign him with a well-founded 
confidence and hope; because tliat torrent of cor- 

* Ther« bad just before been a naval review at Pprtsmouth- , 
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ruption, which has unhappily overwhelmed every 
other part of the constitution, is, by the blessing of 
Providence, stopped here by the sacred independ* 
cnce of the Judges. I know that your Lordships 
will determine according to law ; and, there- 
fore^ if an information should be suffered to be 
filed, I shall bow to the sentence, and shall consider 
this meritorious publication to be indeed an offence 
against the laws of this country ; but then I shall 
not scruple to say, that it is high time for every 
honest man to remove himself from a country, in 
which he can no longer do his duty to the public 
with safety ; — where cruelty and inhumanity are suf- 
fered to impeach virtue, and where vice passes 
through a Court of Justice unpunished and un^ 
reproved* 
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Hffi SUBJECT. 

jUY letters patent of King James the First, the Sta- 
fioners* Company, and the Universities of Oxford and 
Cambridge had obtained the exclmive right of prints 
ing almanacks, by virtue of a supposed copy^right in 
the Crown. This monopoly had been submitted to 
from the date of the grant in the last century, until 
Mr. Caman, formerly a bookseller in St» PatiTi 
Churchyard, printed them, and sold them in the or^ 
dinary course of his trade. This spirited and active 
tradesman made many improvements upon the Sta^ 
tioners* and University almanacks, and, at a very 
considerable expense, compiled many of the various 
classes of useful irformatien, by which pocket abna- 
nacks have been rendered so very convenient in the 
ordinary occurrences if life, but which, without the 
addition of the calendar, few would ha/ve been disposed^ 
topurifhase. 

B2 
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Upon the sale of Caman's almanacks becoming er? 
tensive and profitable^ the two Universities and the 
Stationers' Company Jiled a bill in the Qourt of Ex- 
chequer ^ for an injunction to restrain it \ praying that 
the copies sold might he accounted for^ and the re- 
mainder delivered up to be. carfcelled. 

It appears from the proceedings printed at the time 
by the late Mr. Cartian, that tlje Court, doubting the 
validity of the King's Charter, on which tl^e right qf 
the Universities and of t/ie Stationers* Company was 

founded, directed a question upon its legality to, bet 
argued before tlie Court of Common Pfe(is, whose 
Judges, after two arguments before them, certified 
that the patent was void in law ; the Court ofExche-^ 

' guer thereupon dismissed the bill, and the injunction 
was dissolved, 

Mr. Carnan having obtained this judgment, pro^ 
secuted his trade for a short time with increased ac^ 
tivity, when a bill was introduced into the House of 
Commons by the late Earl of Guilford, then Lord 
North, Prime Minister, and Chancellor of the Uni^ 
versity of Oxford, to revest, by act of parlia- 
ment, THE MONOPOLY IN ALMANACKS/ WHICH 
HAD FALLEN TO THE GROUND BY THE ABOVE- 
MENTIONED JUDGMENTS IN THE KING'S COURTS. 

The preamble of the bill recited the exclusive right 
given to the Stationers and Universities by the charter 
of Charles the Second, as a fund for the printing of 
curious and learned books 9 the unifhrm enjoyment 
yonder it, the judgments of the courts qf law upon. the. 
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invalidity of the charter, dni the eccpedtency of re- 
granting the ffionopoly fbr the same usefUl purposes 
by the wdthority of Parliament. 

The bill being silpported by all the influence of tht 
two Universities in the House of Commons, and being 
introduced by Lord Noxthin the plenitude of his au- 
thority, Mr. CarnarCs opposition to it by counsel was 
considered at the time as a forlorn hope ; but to the 
high honour of the House of Commons, it appears 
from ihJs Jotirhdls, vol, xxxvii. p, 388y thaiimme-^ 
diately on Mr. Erskine's retiring from the bar the 
House divided, and that tlie bill was rejected by a 
majority offfrty-^five votes* 



P3 



( as ) 

SPEECH 

THOMAS CARNAN, 

At the Bar of the House qf Qommon*^ 

ON THB 10T9 or VAX/ 1779- 



MH. SPICAKBR^ 

In preparing myself tQ appear be«^ 
fore you^ as counsel for a private individual^ to 
oppose the enactment of a general and public statute^ 
which was to aflfect the whole community^ I felt 
myself under some sort of difficulty. G>n8ciou8 
that no man, or body of men^ had a right to dictate 
to, or even to argue with Parliament on the exercise 
«f the high and important trust of legislation^ and 
that the policy and expediency of a law was rather 
the subject of debate in the House, than of argument 
at the bar, I was afraid that I should be pbliged to 
confine myself to the special injury, which the Peti- 
tioner as an individual^ would suffer^ and that you 
might be offended with any general observations^ 
whichj if not applying to him personally^, might ba 
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thought unbcooming in me to ofi^r to the superior 
wisdoDEi of the House. 

3ut I am relieved from that apprehension by the 
great indulgenoe^ with which you have listened to 
the general scope of the question from the learned 
gentlema&*j who has spoken before me^ and like- 
wise by the reflection, that I remember no instance, 
where Parliaoaeiit has taken away any right conferre4 
by the law as a common benefit^ without very satis* 
factory eyidence^ thM^ the universal gpod of the 
commumty reqiuired the sacrifice ; because every 
vmnecessary restrsuni on the natural Uberty of man- 
kitkd is a degree of tyra»;iy^ which no wise legislaf 
tare will inflict. 

The gfi^ral policy of the bill is then fully (^fi 
%Q my investi^tipn ; heq^y^^ if i pai^ succeed ia 
eapomng the erroneous princip^/ on whiclii it is 
founded^ — ^if I Clin show it to be repugnant to every 
wise and lihei!al system of gc^i;nment^ I shall be 
Kflteiied to with the greateif atbpndon^ and shall 
have the less to combat witby^ when I come tp staibe 
;the special grounds of objegtion^ Wfhicb I afn iiv- 
Structed to refMreseot to yon onb^alf of the Peti-- 
iioner i^gainrt it, Sir^ I shaU n<>t recapitulate what 
yea have already heard from- the bar j — ^you are in 
fifSL possession of the facts which gave rise to the 
question, and I shall therefore prooe^ directly to 
the investigation pf the principles, whi<<h I mean to 

' * Mr. PavaDpcMtv 
© 4 
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apply to them, in opposition to the bill before yoir,— * 
pledging myself to you to do it tiHtii as ;much troth 
and fidelity, as if I had the ht)rroar to speak to you 
as a member of the House. I am confident, Sir, 
that, if you will indulge me with your attention, I 
shall make it appear, that the very same principle 
which emancipated almanacks from the fetters of 
the prerbgatii^e in the courts of law, ought equally 
to free them from all parliamentary restriction. 

On the first introduction of printing, it was con- 
sidered, as well in England as in other. countries, 
to be a matter of static* The quick and extensive 
circulation of sentiments and opinions, which that 
invaluable art introduced, could not but fall under 
th^ gripe 6f governments, whose prindpdfl strength 
wad built upoii the ignorance of the people who were 
to siibmit to them. The press was, therefore^ 
wholly under the coercion of the Crown, and all 
printing J not only of public books containing ordt-^ 
nances religious or civil, but every species ofpubUca^ 
titm tvhaisoever, was regulated by the King's proda- 
matiotis, prohibitions, charters of privilege, and 
finally by the decrees of the Star-chamber. 

After the demc^ition of that odious jurisdiction^ 
the Long Parliament, on its rupture with Charieir 
the First, assumed the same power which had befoie 
been in the Crown; and after the Restoration the 
same restrictions were re-enacted and re-anaoced 
to the prerogative by the statute of the 13th and 
i4th of Charles the Second, and, continued dawn 



%y wtrnquetit acte^ till after fkt Bewlution. In 
^i^iftt mafiner. ^^y expired at kst, in the time of 
King Wtiliam^ I need not fltate ia this House; 
their happy abolition, and the vain attempts to re* 
vive tb^njii the end of that . mgn^ stand recorded 
4M1 yoar own journals^ I trust as perpetual nionu* 
«i«nte of your wisdom and virtue. It is sttfiident 
to say, that the eicpiration of these disgracefui sta^ 
Imtes, by the refusal <^^rlKiment to continue them 
any longer, formed the great iBRA of the u^ 
issETY OP TRfi pXE^s IN THIS COUNTRY, and Stripped 
the Crown of every prerogative, over it^ e&cept that> 
which, upon just and rational principles of govern^ 
tnent, must ever bdong to the executive magis^ 
bate in all countries, namely, the , exclusive, right to 
puMish religious or civil constitutions : — in a word, 
to prboralgate every ordinance, which contaiofitfae 
rides of action by which the sobjfsct is to live, aild 
to he governed; These always did, and, from thta 
very nature of civil govemitaent, always ought to 
bdbng to the Sovereign, and hence have gained the 
title of IVerogalive oopie& 

When, therdfore, the Stationers' Company, claim- 
ing the exclusive right of printing almanacks under 
a diartar of King James the First, applied to the 
Court of Exdiequef for an injunction against tl^ 
Petitioner at your bar^^ the question submitted by 
the Barons to the learned Judges of the Common 
Pleas, namely, *' whether the crown could 
'^ GRANT suc^ EXCLUSIVE RIGHT }-' wss neither 
mcHre nor less thanthis question— -/FAeMcr a/ma- 



MUicks wen mioh p9&lic ardiuanc§s, suck matters if 
sitae, as belonged te the King hy his. preregmtim^ so 
us to enable him la eonmsimcmte an emAuske rigkt 
0/' priming them to a grantee qf the Crmm.K Far 
the press being thrown open by titfe cxymApm Qf 
the iicerismg actfi^ nothing couU v^e|niiia e^nAmivehf 
to fiucb grantees^ but the printilig of auchibo^j.aiB 
4qx)ii solid conBtitutional grounds belonged to tbi& 
superintendance of the Crowa aa matters of authoritjf 
mid state. 

The <|uestion, so subimtted^ was twice solmnoty 
.argued in the Court of Common Fleas ; wfaoi i3» 
-Judges unanimously certified^ that the Crovm h<sd 
no suck powers and their delermmation^ as evi* 
dently appears from the aargumonts of the oouasd^ 
ivhich the Chief Juedice recognised with the strongjest 
marks of approbation^ was plainly fiaumied ob ihts^*^ 
that almanacks had no resemblanoe to thoste public 
acts rehgious or civile which, on princ^e^ faM under 
the superintendance of the Crawn« 

The counsel ^ who argued the case for the Maid- 
tifFs (two of the most learned men in the profession) 
were aware that the King's prerc^atiye in this parti- 
cular had no absolute and iiKod foundation, eitiser 
by prescripticm or statute^ but that it depatided oa 
public policy, and: the reasonable limitation of esecu- 
tive power for the common good f^-^th^ felt t&it the 
Judges^ had no other » stancbrd, by whiidi to deter* 

^ Mr/ 3eije8Dt Glysn.andMr. S^ot^HUb 



miae, .iirh?ther it wa^ » pw^o^ve cc^y, than by 
settling upon pi^nd{Aes oC good saMe, whether it 
wghf t^ be ^110, they laboured tben^re to show 
the propriety of the rmmmiof aloMPaeiu by pul^c 
authority ; — they said they contained the regulatioa 
of time^ which was matter <^ public institution, 
having a refeireDkoe ta all la^ atidocdinam^s ;r-tb4t 
jtfaey were part of the Prayer*fio(^, i^hicb belopged 
to the King a» head of thechufpb ;*^tbat they coo- 
tained matters which were received as conclusive 
evidence in courts of justice, and therefore OMgfot 
to be published by authority ;-'*that the trial by sir 
ananacJc waa a mode of dedsion not unknown ;— 4:faat 
many ineonvenieneiea mig^t ai^ise to the public froifi 
jiiiitakefi in the mattevs they contained : many other 
Arguments of the like nature woe relied on, wbicb 
itjs. unnecessaiy for me to jenumerate in tbi^ plA^ 
afl iSi^ were rejected by the eo*»rt ; and Hkewiae, be- 
cause the only teason of my mentioning them at ^l 
is to show, that the publk e^pedieney or pt^ptiHif of 
.wl^ctif^ abaaask^QM to revision by authoriiy^^ afk- 
tpeared to those emkiient lawyers^ and to the Qour^^ 
iwhich approvied of their argum^ts^ as only the 
•taodard by wbich the Ksing's prerogative ovei them 
was^ to be mieasured* For if the Judges bad been 
bound l(0 decide on^ that prerogative by strict pr§^ 
r^Amty Qf by any other rule than a judicial construiQ- 
.tfOd of the Jj^ andreas^able.^tentof prerogativ!e> 
these arguments, founded on convenienoe, expe^ 
•ifim<y, aj»d propriety, *wdd have h?en downctghl 
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impertinence and non^enae ; but taking thetn^ Z9 i 
do, and as the Judges dkt, they were (though uii^ 
sueoessfu!, as they boght to be) every way worthy <rf 
the very able men> ^t> maintained them forthei^ 
clients* 

Thus, Sir, the exclusive right of printing alma* 
Hacks, which, from the bigotry and slavery of for* 
mer times, had so long been monopolized a» a pre* 
rogative copy, was at last thrown open to the sub*- 
ject, as not falling within the reason of those books^, 
which still rehiain, and ever must remain, the un^ 
£$puted property of the Crown. 

The only two questions, therefore, that arise «il 
the bill before you are, first, Whether it be wise 
or expedient for Parliament to revive a monopoly, 
so recently condemned by the courts of law as unjusty 
from not being a fit subject of a monopoly, and to 
give it to the very same parties, who have so long 
enjoyed it by usurpation, and who have, besides, 
grossly abused it ? secondly, Whethfer FarliameM: 
can, consistently with the first prindfdes of justice^ 
overlook the injury, which will be sustained by the 
Petitioner as an individual, from his being depived 
of the exercise of the lawful trade, by which he 
lives ; — a trade which he began with the free spirit 
of an Englishman in contempt of an illegal usurpa- 
tion ;— -a trade, supported and sanctioned by a decree 
of one of the highest Judicatures known to the con* 
ttittttion ? 
jSarely, Sir, the bill t>ught to be rejected with in* 
5 
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(Agnation by tKis House, tinder such circumstances 
idf private injustice, independentiy of public . inex« 
pediency :-^— if you were to adopt it, the law yyould 
be henceforth a snare to the subjeGt,-^no man would 
Venture to engage hereafter in any commercial enter- 
prise, since he never could be sore that, although 
the tide of his fortunes was running in a free and 
legal channel, its course might not be turned 
by Parliament into the bosom of a monopolist. 
Let us now consider ■ more minutely the twa 
^ questions for your consideration : the general policy^ 
and the private injury. 

As to the first, no doubt the Legislature is su*^ 
preme, and may create monopdies which the Crown 
cannot* But let it be recoHected, that the very same 
t*easons5 which emancipated almanacks from the pre^ 
Togative in the courts below, equally apply agaiiist any 
interference of Parliament. If almanacks be not 
"publications of a nature to fall within the legal coa* 
Auction of prerogative copy-rights, why should 
Parliament grant a monopoly of them, since it is 
impossible to deny, that, if they contain such 
•matters as in po/icy required the stamp or revision of 
-public authority, the exclusive right of printing them 
would have been inherent in the Crown by preroga- 
tive, upon l^al principles of executive power, in 
which case an act would not have been necessary to 
protect the charter ? and, rt is equally impossible to 
deny, on the other hand, that, if they be not such 
pvd:)lications as jeqnire to be issued or reviewed by 
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Mthority, tfaey then stand on the genetal footing 
of all othe^ printing, bjr which men in a free country 
line permitted to circulate knowledge. The bill^ 
therefore^ is either nugatory, or the pataot is void }-*-< 
and if the patent be void. Parliament cannot set il 
up i^ain, without a dangerous infringeraeof of the 
general liberty of the press. 

Sir, when I reflect that this proposed monopoly 
is a monc^ly in pbinting, and that it gives, of 
rather continues it to the Company of Stationers^ 
-^the very same bociy of men who were the literary 
constables to the Star-chamber to suppress all the 
science and information, to which we owe oar free- 
dom, I confess I am at a loss to account for the 
reason or motive of the indulgence : but get the 
right who may, the principle is so dangerous, that 
I cannot yet consent to part with this view of the 
subject. The Ull proposes, that Parliament should 
subject almanacks to the revision of the King^s 
authority^ when the Judges of the comnxxi low^ 
the constituticmal guardians of his prerogative, have 
declared that they do not on principle require that 
sanction :->— so that your bill is neither more nor less 
than the reversal of a decision, admitted to be wise 
and just. Since as the Court was clearly at liberty 
to have determined the patent to have been good, 
if the principle by whidi prerogative copies haw 
been regulated in other cases had £ttrly applied to 
almanacks, you, in saying that such principle does 
apply y in fact arraign that tegal judgment. Qod fbr^ 
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lAd, $ir^ that I should have the indeoency to biQt^ 
that this reasoning ooticeming public conveniencei 
and expediency will «ver be extended to reach other 
publications more important than almanacks ; but 
ecrtainly th^ principle mighty with much less ▼io"' 
lence than is necessaiy to bring them within the 
pale of authority, upon the principl<^ of the biU be^ 
fore you, sulyect the most valuable productions of 
the press to parliamentary regulations, and totally 
annihilate its freedom. 

Is it not, for instance^ much more dangerous^ 
that the ri^ aod fall of the funds, in this commerciai 
nation, should be sul^ot to misrepresentation, thao 
the rise or lali of the tides ?<*^Are not misconstrue* 
tions of the arguments and characters of the Mem«> 
hers of this high Assembly nK>re important in their 
oonae^nees, than mistakes in the calendar of those 
irretched saints^ which still, to the woilder of all 
wise men, infest the liturgy of a reformed Protestant 
church ? — ^Prophecies of famine, pestilence, national 
f aki| and bankruptcy, are surely more dangerous 
to reign unchecked, thw prognostications of rain or 
dust ; yet tfa^ are the daily uncontrcJled offspring 
of every private author, and I trust will evar con- 
tinue to be so ; because the liberty of the press con^ 
^iflts in its being subject to no previous restrictions, 
and liable only to animadversion, when that liberty 
is abused. But if almanacks. Sir, are held to he 
such matter of public conaeciuence as to be revised 
bj authority, and coniSded by a monopoly^ syurdy 



the various departments of science may, on mvclt 
ttronger principles, be parcelled out among the dif- 
fcrent officers of state, as they were at the first in* 
troduction of printing. There is no telling to whet 
inch precedents may lead ; — the public welfare was 
the burden of the preambles to the licensing acts ;— ^ 
the most tyrannical laws in the most absolute go^ 
Vemmetits speak a kind, parental language to the 
jil^eet wretches,' who groan under their crushing 
and humiliating weight ; — resisting therefore a re. 
gulation and supervision of the press beyond the 
rales &f tk^ common law, 1 lose sight of my client, 
ami feel that I am speaking for myself, — ^fbr every 
man in England. With such a legislature, as I 
liave now the honour to address, I confess the evil 
is imaginary — ^but who can look into the future ?— » 
tbi5 pi^cedent (trifiing as it may seem) may herea^r 
afford a plausible inlet to much mischief,-~the pro- 
tection of the i«Aw may be a pretence for a niono^ 
poly in all books on legal, subjects ; — the safety of 
the state may require the suppression of histories 
and political writings ; — even philosophy herself may 
become once more the slave of the schoolmen, and 
religion fall again under the iron fetters of the 
church. 

If a monopoly in almanacks had never existed be» 
fore, and inconveniences had actually arisen from 
a general trade in them, the offensive principle of 
the bill might have been covered by a suitable pre* 
jamble reciting that inischief; but having existed 



idHHbVia >cehtui^. by teoftvliiied ,uaurp%t$pn, sq .as to 
render that recital impossible, . you are presented 
wkh-ibi^ new sint^of^ p^tamhbj inytk^ t^eth of 
facts wbioh fen^ notfrriou^ , . •. ,v . 

EbrM, itiiredtes an exercisffiftRd i8iyo()'meiat,jund?jf 
the King's lettei& patent, atod then, without' «r 
pkuniog whjri then paterit was ia8^fl[icien t for, its ovm 
protection, it .propomi. to qoofer, what .had been 
jiiiit fitatad tp; bei.^Gonferr^d already, i^i^h thiScOiost 
^traordinkry MdiXv^xi^ f^ .Jlny laip or t^age t^i^ fA^ 
(km&ary smitmthtMiiing^y Sir, if thp letti^rg, par? 
tentjWf9e^:i)pdi! they jifeoMW: ^^^ '^^V* h^^n ^^tated a.^ 
alt,' n^r MnJuIilthe rigfet bq said to.h^^e l;)een exei;- 
dsed^nd ^joy^i.nncler them:;— on thf Qth^r han^, 
if they /weire , valtfii there cqu14 ftfe .ijo^ i^;, ,qr , us^g^ 
to the contrary, for contradl^itory .la(vv^,^<^n9pt, .both 
silbaiift. UWs) ha^ n0t sfr^n ftftm^gci&WrajfiSS or 
inattentiomi crf>i^»fii90>§r ,0f the bill, jfor t|ie . bilji; i^^ 
ably andf artfuflyfrained;\b^>;it hl^ aqspnlrpmjthlf 
awkma-dneafld of. atteniptlng . tP ki4^ f th^ . fle^ nwit^ 
of. 4hd casfcw V /;^o have ^preserved the itv^h, » the bil} 
nrnsftihavdiriah ;thus : ju . . . > \ < 

TfiAftr ,voi J^Afw, tfmrpfdtheirighi' of printing ^ 
Miomckt^jimsmilusiQn ^Mhi, rest ^ HU^MojeHjf'^ 
^iM^iffftjpk^ [and katte from tim^tQitme harasse;^ 
-^mdvixed ^ers goodsu^ccis of mr J^pjrd. tHKing 
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fih- printing ifksim^, 'till checieut by a late iecidak 
of the courU of law ; • j' ' *^ 

• Be it thi^ejbre. jetUMed^ that . this ututpoikn km 
inade legale and be corjfirmed^to thtn^ mftsture. . > t 
This, Sir, wdu}<j haviB beeh a curioskjr ind^^ 
ind wbbld* )mve m^kde some noise m ttbe JiniuBe, 
yei it U'libthing bkt the plam find Hmpk truA ;-44 
th6 bill &0uI<li-lK^^ p$,^Sy withotit :imdung> a ';Sori: ^ 
bohisbf'thfe'^reariibtetoswaHowifciti- *• . » . • t 

So mAc<if f6r theifltrbdtlcdotT of the baV 

ridiciiloofi £l^ it^is, ha^ n^v6)*thetes8 a merit not vdfy 

ccntam'bti'to Chef preambles of^ modern statMe^/whidi 

are ^ttieffclly atcrdss piii^cisea: with' itk^ eiuictiiig 

part. Her^,'Icbrlfess, the eiiflfctifigpart dtotesw toa 

mdety ^\ih the preamble, attd make$ tbe iwhdle a 

most cibl7Stdd*£NT arid '^^pectableJpieee of tyramyi 

absurdity- and false|1d6di • i .. • , ? 

" Btit th6.icx>Htieetnf^fes'Md' deAt^ency of: >these:p«bli^ 

cfat^ns, 'lA-e, it 'seem^; tbe gveat obj^dks in renting 

%IA& corlfi^rhing Ibts ^vm^p^ly^ wbi^/the preamble 

asserts ^ baVe^been^ hithiertq attaint by^ity^amoe it 

iitdteft^ ^^ iMilft JpuM ^ni&ndpoiy^ k^t bekn^foundio) be ' eoh'»^ 

^^ venient mid expedient'^ But;^ Stt^, Jst dt 'SeritHudj 

)>l»6pd^ed^ynhi»^b^^t() aitani these nsbralvd^ecte by 

vesting, 'i^r^iti^h^i^k^ti^ng the .uMqiedtihimoiioty 

m theUkifVerQityg^ und^r ^p^soopal iwisios, la/finr- 

merlj .U^IsV^ imagined 'th^^ otrr iimuBcka^ aie^ta 

'come'*t^4is^ln>fi»tni^,Ain\j(h»dkis^ical ^!ii^Dig|pfai^4]tf 

Oxifotd^^fi^gt^t ^jtb^tli6:ina%Bnatite ^nida^tto- 

©omy p/ Cambridge,— printed with the correcfetype 

2 



-fffS^Jr^P^ TH0MA3 JfABIJAiJ. , SI. 

of tif^^tf^tfXIfffJ^^^^^ SfMCTIFipp BX 

^^Kf pLS|S&|i|r;9$^ ^F O'HB BX8H(9jf8 f ?.:! b<^ parfloD^. 
3irj but tlie .if^a^j^^jpierfectly ludi{cr9j;is ;. it is iiptb-*; 
ripus that \h^ IJaivfr^^ies sell tt^e^ right to the $ti^-; 
tioners* Comp^qj^jfor a fixed , annual auni^, and that 
this act i^ to ^n;^]^: them to, continae tp;do;SQ.; 
^i^d it IS; eq^ialjjjf p^tpriou^^ that the Station^s* 
C9?jpany.7n|ike,if .sfffuidalous jqp of the bargain^, 
9x^^ ^ tf> increase, tb^ ^ ^le . of alq^nacks ^n^qng th«, 
yvijiff^p pul^^^l^ wd|;r the auspices of religion and. 
le^mtq^, U)ue mo^t jse^iseless ab^Mrdities. — ^I should, 
r^llj have l:ieen g)ad ^o havf cited some; sentences, 
from jl;^ fjpe hupdfed an4 thirteenth editioa of Poor 
Robin's .^Imanack^ published, ijtpder the revision of 
the. i^chbj.i^hop of Q^terjijury :and the Bishop of 
I4w4pn,r^but ,1 ,am. preveqte4; from doing it by a 
jjust respect lor the House. ^ Indeed^ I know no 
fuii^e—h^t a .|protbet— th«^. coul^ the quo- 

tajUoa. The ^yor^^ p^t of llgghester is ladies reading 
vtheijcqmparedwith th^m. .. 

'i(})ey are equally indebt^ tQ th^.cajqulafio^ of 
tbfir fi$trQnonaei35, which* seem, ho^jsyer^ tp bie. 
imide for a more westem m^rjdi^p^thap I^^ONXiov.-r-^ 
PJoiy Moi^B^AY. fall? out '9n a.;SATuw>AY, — and 
Hllnig^ . Teim * t ei^^^^ on Septi^^sima^ Sunday. In 
^bpi;^^. Sir, tjh^ir^ali|i«Maacks hayp b^en^^ every thipg 
^ibaAj|i,wqnfip^|«;eji^^^ andob- 

*f^JSk^ ifQprimatiy: of tb; Archbishop qf. Cant^bunr ai^.3if. 
ihoD of lionaoii was nocemrjr .by the Ic^tten patent , . 
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siSftate in riiistakfe ind error, ftrf ivant of thcf'TrtJtiisi-^ 
stry rivali^y- 'l^ is^hbCVorth ihi\t while ft' tii^ict^ 
thte (tfess to xjorfect ^tstake^j * htaiwffevtf^ross and ptl^ 
pabte, bk^tiie-ihey cariridt-aflfect'^ift^^^ sale. * If the^ 
nio6ti'is tnaxlfe td rise in the'tvest, she may continue^ 
to rite th^re fbr evel-.— WKen igiftsr^cei noiiscnsc/ 
artd'bbsceriity Were tHus'hat<!;hdfttindth4Iii protection^ 
of a fiy^l -patent, 'how niiftfeTttfy thrive 'tiiidcr: tW 
vndk spreading fbstering ' vHrtgs ^^v in'^act of Arfia-- 
ment i— whereas iri Scotland,' drtd %i Ireland^ wh^'' 
the trad^inalmatiackshasbeen fre^kridunrestrainedf;* 
they have been emltiiSnt^fot biactMss'and useful in^ 
formktronv The act rfec^gmses the tirtrth oFHthisVc-- 
mark, and'pi^6nilfetfi€ importation of t^^ ■ '" "^ 
• Bidt, Sir, 'tiiishiW \tt)uld* extend not only to rrio^* 
n6polize«lmanabl«*j' bittHerf other ^u^efibriri^bnna-' 
tfen pubiishecl W?trf almanaiiks.^ which ^riettdef the- 
cSjmnjon tDudnesses^t8^^1iffi\fe^^ - It h notorioils;^ 
ihat thfe varibtrs'lisfe aHdf tiSJltej Which- ari portaWt 
in the pocket, are not saleable viFJthp{italmanack6^;~'^ 
yet all thesd/SlV/are tb iJe'giV^n np'tb thte'Sta- 
tiictoerk' Coin^ikny, ah^f'take^ frbni''th^' paftfc^^ 
large word$ -in'-the-'blfl;^* (X'lobisf^c^^^ oT^ 
papers; ahce thfe bcfcks^ll^fe cafihW'afti^ 
fit thesfeutefu! works, which;' flr6tn th^ir ext^ive 
drculafiori,' are' higH^ hen^Witr'to* tfkiie; lintf ^to 
the revenue of ^amps^if'tlfe^ttcfc't^puf^a^^f^ 



Jiaiqeijt is going to tear^ a &w inaocent leayesrout of 
,bopk«hX>f most astonishing cir€ulati9ny9n4 ;o£ very ge- 
y^etal use,, by which they will be rendered unsaleable, 
.niKeiely to support a monop/q^, estal^Iished in. the 
.cU^psof ignorwce, l^gotry^ ^nd.^uperstkiony which 
has deviated from the ends of its institution, sen$e<- 
less, an4 worthless as they were, and which could 
.i:K>t/$t9nc} a momcut, when dragged by xi puhUc^spi^ 
rited citizen, into the fiill sunshine of a MonsR^ 
^glishxourt of Justice. 

^ It would be % strange thing, Sir, to see an odicms 
jinoappitly, which could not- even stand upon its legs 
in We$tmix;ister .HaH, upon, the broad pedestal of 
prerogative, though propped up with the precedents,, 
^ich the decisions of judges in darker ages had ac- 
cumulated into lawj-^it would be a strange thing to 
[see such an abuse supported and revived by the Par- 
liament of Great Britain in th^ eighteenth century, in 
the meridian of the arts, the sciences, and liberty ,~- 
to see it starting up among your numberless acts of 
liberal toleration, and boundless freedom of opinion.-^ 
God forbid. Sir, that at this time of day we should 
witness such a disgrace as the monopoly of a tw(;h- 
penny almanack, rising up like a tare among the 
rich fields of trade,, which the wisdom of your laws 
has , blown into a smiling harvest aU around the 
globe. . 

Buty 3ir, I forget myself; — I have trespassed too 
loi^g upon your indulgence ;-*-! have assumed a laa- 
gus^ $tter^ perhaps^ for the House than. for its 
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^WaV 5 Twill how therefore bonfiiid 'mysdf ih'j^atcr 
strictness to my duty as an advocate, and subtrlit'te 
*y our private jicsiicey that, let the puBKc poiity 'ii£ 
tibis'biil be what it may, the individual, wHom Ire^ 
present before you, is entitled to yotir protfeetibn 
against it. . . ' • 

Mr. Caman, the Petitioner, had turned thef cur- 
rent 6{ his fortunes into a channel, perfectly open to 
him in law, and whidh, when blocked up by tisurp- 
ation, he had cleared away at a great expense, by 
the decision of one of the highest courts in the 
fcinjjdom. Possessed of a decree, founded too on a 
certificate from the Judges of the common law,— 
was it either weak Or presumptuous in an English- 
man to extend his views, that had thus obtained the 
broadest seal of justice ? — Sir, he did extend them 
with the same liberal spirit in which he began ;-^ 
he published twenty different kinds of almanacks, 
calculated for different meridians and latitudes, cor- 
rected the blunders of the lazy monopolists, and, sup- 
jporied by the encouragement which laudable industry 
is sure to meet with in a free country, he made that 
branch of trade his first and leading object,— -and I 
challenge the framer of this bill (even though he 
should happen to be at the head of His Majesty's 
Government) to produce to the House a single in- 
stance of immorality, or of any mistake or uncer- 
tainty, or any one inconvenience arising to the public 
from this genera! trade, which he had the merit of 
redeeming from a disgraceful and Hlegal monopdy.--^ 



tASS^OF ^TJVOMA^ CASNAN. ' 5& 

Oa the cbhfi^y, iQoch useful learning has heeq 
CCMDmunicated^. a variety of convenient additions in-* 
troduced, and man|r egregious errors and super* 
(lotions have been corrected. Under such circum* 
stances I v^ill not believe it possible^ that Parliament 
can deliver up the honest labours of a citiizen of 
London to be damasked and made wa^te paper: of 
(as this scandalous^ bill Expresses it) by any faian ojr 
body of men in the kingdom. On iihe contrary, I 
am sum the attempt to introduee, tbtoug^ theCbm«> 
Qions of England, a law so shockmgly repdgadnt to 
every principle, whidb cfearacUerizes . the English 
Oovemment^ will meet with ;yow just indignation as 
W insult to the House, whose peculiar station in the 
'government is the support of popular Jreedom. Forj 
Sir, if .tbisjact were to pass, I seenothibgto hindeir 
wy flaanj who is turned out of possesion of hss 
|ie^^bour*s estate by legal ejectment, from applying 
tQ.ydu.to give it him back again by act of Parlia- 
ment.!— llie fallacy, lies ia supposing, that thd Uni- 
versities iaind Statignera' Company ever had a right to 
the monopoly, which they have exercised so. long. 
Xhe preamble c^.the bill supposes it,-^bat, as it is a 
au^sition. in the very tee^ of a judgment of law,— 
it is d^ly aui aggravation of the im.pudence of the 
<qp[plicat«Qn« ': ^ : ; . 
- An|l,n0\t, Mr. Speaker, I retire from your bar, 
I^wifih.I couW say. lyith ^jopfjdenee of having pree 
v:a^d»--T:If the.wfretq})ed;GompaiK)y of\ Stationers had 
l»^a my« milyLQppontnts, m^ confideaoe bad be^ 
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perfect ; — ^indeed so perfect^ that I sholikl not have 
wasted ten minutes of your time on the sobjeot, bob 
should have left the bill to disserve in its own weak- 
ness : but, when I rejQect that OxFOKty and Cam-* 
BRIDGE are siftitors here, I own to you I am; 
alarmed, and I feel myself called xipot^ to say some-^ 
things whi6h I know your tndalgence iviU' foi^gtre.. 
The House is filled with their mo^ illtisttious sonsj 
who no doubt ifee) an involuntary Mal^for the interest 
of then: parieiit Uhivermtie6:/**-^r, it isdtiiinflaeiioe 
sd natxmAf : and bo hotiouraMe; thit ■. I tniit^here 10 
no indeceno)) in my hinting itiepossibiti^ of^ \tippe^ 
ration: Yet I persuade myself that these leameid 
bddies jiave effectually defeated their ownl intentslsy 
by the sentiments which their liberal sciences have 
disseminated amongst you ; — their \inse and 'learned 
institutions have erected in your minds 'the attgust 
image of an enlightened statesman, whicb, tram}ding 
down all personal interests and aflfectipns/ looks 
steadily forward to the great ends of publie andpri^ 
vate justice, unawed by authority, and unbiassed by 
favour. • 

It is from thence my hopes for my client reyijve*— 
If the Universities have lost an advanftage, enjoyed 
contrary to law^ and at the expense of ^und policy 
and liberty, you will rejoice that the courts bdiow 
have pronounced that wise and liberal judgtoent 
against thahi, and wilt not set the evil ex^m^de cJT 
reversing it here, gut you peed not tbei^lbre forget, 
that the Universities Kaw k>st ai!K :ftdtanta|^,-^an4 
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if it be a loss that, can be felt by bodies so liberally 
endowed^ it may be repaired to them by the bounty 
of the Crown; or by your own. — It were much 
better that the people of England should pay ten 
thousand pounds a year to each of them, than sufler 
them to enjoy one farthing at the expense of tht 
ruin of a free citizen, or the monopoly of a free 
trade *. 

* AocordiBg to the seasonable hint at the condution of the 
speech, whkh perhaps had same weight in the decUioa of thf 
House to i^ect the bill, a parliameutarf compensation was afker^ 
%ards niade to the Universitiet, and reinsdas as a maOttment 
cr^ctfBd by a British Parliameat to a free press. 
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AGAINST CONSTRUCTIVE TREASDH. 
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X ME occasion €f the pn^secuHon of Lord GiOfgi Gar^ 
4ion far High Treason is hut too weS rgmmitredi 
but the general outlines of the extraordinary evM 
which led to it, and of the evidence given upon the 
trial, $fu^ nevertheless lead io the better imdersianding 
ef the following Speech. 

A hill had been brought into Parliament, the sessim 
of ijjBf by Sir George Saville, one of the most up-- 
right men which perhaps anf age or cowitty ever pro- 
duced, to relieve the Roman Catholic subjects of Enff- 
hnd from some of the penalties they were subject ta, 
by an act passed in the eleventh and twelfth yeatr ef 
King William the Third, an. act supposed by matfy 
to have originated in faction^ and which ^at all events, 
from maty important changes, since the time (tf its 
enactment, had become u/mecessary, and therefore^ vn* 
just. 

On the passing of this biU, which reared a test 
cf fidelity from the Roman CathaUes who ekmediU 
protection, many persons of th0t religion, aitd (tf tkfi 
first fasmlies ^nd fortunes in the Hmgdm, camefimUfotd 
with the most j^alaus prcfessidis cf attacimmt t^ tki 
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Government f so that the good effects of the indulgence 

ivere immediately felt ; and hardly any murmur from 

tfwy quarter was h^^rdt Thj^aaf of Sir George Saville 

did not esttend to Scotland ; hut in the next winter it 

was f/roposed hyferspnsof (^^cHpn. intfmtq^untry^ 

to revise the penal laws in force against the Catholics of 

that kingdom : at least -n^ re pv ft p evaded of such in^- 

tent ion. This produced tumults in Edinburgh^ in 

-^x^h some Popish chapels and mass^hmses were, de^ 

^mfied^ and the. attempt to extend JhkSiatute to Norii 

^Britain was given up. 

* Uptm this pceasHitt a great number of Protaias^ 

fpmtUs were formed in Scotland^ and the memoraUe 

one in London was soon afterwards erected tinder ike 

name*^cf\ihe Protestant jissdcifitiion. Large subixrip-' 

rioni'^ere raised in, diffeunt park of the kingdom^ a 

se^etntryweis ptd^lidy chosm^ atidKcofrespmdmces $ei 

itfffoot between the different societiix in England ami 

StoiUipd^ for the purpose jof petitioning Parlw^ent. to 

"fepml Sir George SavilU's aei^ which was represented 

W^'^dse meeMfgs^ and sbratidtd in their varihus pub- 

Ji^ationSf debig with danger to the , constttuiioeti both 

V)f ckufifh and^aU. . 

Jf» the nhi^h of November 1 779, . Lord George 
Gordon, youngest brother of His Grace the Duke of 
'Ghrdon^im4 ai thai time a member ef the HoUi^ of 
-Commons^ was wumimousfy invited to become president 
itf the London Aseociatiors, wkers he efterwards regm^ 
""Imfhf'attmded t^ «ib eataHroplk tf tfjits^wien he 
"^^cmminedto the^T^wer. 
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^ The otject of th Protestant Assochiioti was to^pro-i 

cure 'a' repeal of the act of Pitrtiaminf hy petiiiort^ 

as appears from aU their resolutions , which ivere ptib-^^ 

licly printed and distributed, withoht any interruption^ 

from the magistracy for nmny months together i and aU' 

ihoU^I^ it was undoubtedly meant, ty the numbers and' 

teal of the petitioners, that Parliament should feel 

the propriety 6f repealing the act, and even an alarm 

of prudmce^in refusing to yielS id the Solicitation of 

ihtiltiit^iy 'hor numbered, nor eapalne of ^numeration ; 

yit in^all 'probability Mr. BrsBne was justified by the 

teal fait ^ \vhM he asserted that* the idea of absolute 

forces ariHcotnpuhioh, * by armecJ violence/ never 

ivas^^tfi^the contemplation of the' Prisoner, of of any 

vbW aftirwards at^erided him on fh'e fneniorable second 

of jUne:^" So certainris it that the destinations of mobs^ 

rkay nok^be dictated by their leadet's, or even known to" 

ihentselvesi a truth '^hiich highly enhances the guilt' 

Sf'ashntblinflfhem. ''\ [ ' ' ' ' ' '' " 

'AfteV'^the opining df' the jitt^rney General,' the case' 

for the Crbwn was introduced by the evidence of WiU 

tmm'^a^fHjohb had attended the meetirigs of the p¥o^ 

lestah)^''^sociation, and who swore that the Prisoner 

announced, that the associated Protestants amoMted to 

above foVty thousand persons, and' directed thhri' td- 

assembh\h*Priday the id of June, in four separate 

CotanMS d? 'divisions, dressed in their 'best clothes; with 

blue Cockades as a badge of distinctioit. The'^Hiim 

further swore, ^ that the Prisoner' dts^clared )fhhlt^the 

kin^hddbfoi^ his coronation oath; andJea^c^^\h 



r^fr^^w^^7//%^<^5 the fi^e\^f Comnqns^. ihyi^, 

w^ul$fneet %vUh^^e^fsi,fi^qm^ibeir niild and.gtf((c^pi^ 

a^ftcfire^ to.,^ ba^J^een in ^e«aery ^mrffr where Pj^iffhi^ 
W(fs,(^(^mi^tfi^ss^^ was very^ah^ ch^sr 

em,mhejftJy\^^..J^^ <^erwardf Lor4 Kei^^ 

^k^re Vfuch^ rftign^fs^^s^p^a^^^^ ^ Mr. ^r^kinet 

fe -?^^- tkid'fi^m^i^yfif Coofhrnak^^, 1^1^ 
wfiar^e th Jsf^q^ioj^^y^assi^m^efiy desired tie nv^, 
io^y to ,m^j^t hif^ or^.ihe 2</ of i/i^n^, tp go :u^ ti?;^^, 
the.f,etiH<(n^.^ephpngr thftt^ if there was pne^ks^ t^(s^ 
twenty thousand men^ he would n^t present iV, ^ IfU^^tJ^ 
the^ muft find an^th^ifresidi^nJ^^'sas he would h^^^fto* 
tkitj^ ^ ^9 'withjhem:.,t^i^t he^reccmmendedt^9^i^(^nc$ 
aj^i^rmnesfy ^^^^Jfif^hj^ Scoteh,ha^)^ri^4 

t^eirj^^t^^f^^^^^^^ t^em^fp^o^ 

i^6(ji^,dint^er w^ich^^ %vould,not s^ar£,0sM^!v^(ml4 
^q t^^ti/i^r^ i^h^^roiest^tflc^^^ ^f^t^^^^^^^ 
f¥K^,?^ f^^}^ 'f^Mp^.^W^ ifirfiT/if^ V^t^^re^D^^^tfi^ 
tke.s^rdet.of tbe.ajs$e$nbtfm^ and hi^ cjimducl M.Jitt 

*hiHHfJH,V^'^.. ^^M: ^\^oh mfk^ ^^.(pMi >f^A. 



TlltAL 0£t:i«Il»:,GMffl|l7a60IU>02r. ^ 

thtrj^roMd^ tiaf stmralfeofJie caUtd^hor4.^G^<^^ 

^Uhhfi rgjfJad, ^\ You tire the Imt^ Ju^gw ff M/i^isJk 
Yiyoa okghi Jq d§n^hia I n^iff uUyw h^ the^ ffOkiti^ 
V '.skinlk^^^The. Htmse at A . gtnng 4^^. diUidt. lup^ 
'^fii'fmesiim,. n^b^herymdc'peUtitmshaU htakgnintpi 
^^soimdef^fiatk\ nom or mi\Tuesiii^X Theri.^rfi'f^Mli 

Vyi^^sevMn others:. . J^ U is.mt iak^^nU ^imidimtm^ 
\^i^m^^ ymr^Mhh may he i<nt f ti^^morriw ^ieMm^ 
^ ihes tiot jniei, Mmd0y is the King\ l^fh^d^y aff4 
t^mpm ' Tueid^ ,tbe' Parlkmmi imy :M , ^s^v§dr/>rx 
\\fr9r^Md)!' The trndtUudi. m ih$. 'im^niies of fhg 
Homfis of F^rUofken/, 4nd fi^\ connq^m^xhrnwr ind 
9kktrff(ftionyM,^eettiS9,cQntlnmd^^b^^^ Mr^JmH^ 

tlmK fft^e Jifs^evid^e ^iih gre/ff cofihesi^^md ftriici^ 
fi^/j j^mdJ^ appears from fhtjprinl^d triah i^^^f i1» 
Tmvmrst Cmms^ thought // prudent fpyavoid a^iy jc^qssn 
^^M^miion.^ ihm. . {^ 

M^Afc Bmiffh' ^*^' Giaphm of tli^ Moue^, of Qprnt, 
MkQj) 'prf%*fA^ t^t file Frif^tiirjokf ^ mdtifud^ sku 
M:*'^S^hadyt^KW^i M^/ the ^ilpim^s^^iifU 
M^entf^Tf^^f jth^ Jkiy HJ^npt m h^ 

:^4k^Jimi^ thai \he had vadi^ised i^mi.GjfQi^f^^if 
^iip^^Ahfm%. aiidit^Jmihat he had\h^K4 it^Jk 
lobby that they would go if he desired it. That the 
Bifi^eimrr then ^edUr^stdfAem'^/kamd^e gaikmitadvbiftg 



^j^'M^ Sov^Hgm^ hnd ^en he. ^ari^fhahihe pofht 
fi^ilfiriwui-io^ colleciingj ke would s^d Mf A&ma 
firsfriv^e^iid^rsio repeal the hill; tka^anaUtmpfk 
htd been m^^/tid td introduce a kill into Scotland \ tint 
fhe Scotch luMl no. redress till they {bulled dowtt 
Ihe iftiads-houses ; tliat then Lord' Weymouth sent 
(ht^mctecial assurances that the aet.sboald not ta^ 
fend t<)^ them: That he then advised them to ieqaiii 
ai^f^deaih^ and told them to beware of evil^n^nded 
f^^msi who would mix * among t^em^ and ^entice Shem 
Po^ehiefythehlmne cfwhiieh would be in^uted to them: 
^FhatJomeh&ify in the lobby then asked the Prisoner, if 
if was not necessary for them to rstire; and that Jn^oH^ 
sweredj ^^ I will tdlyouhWi>itisi The question wasptfti 
^^ I moved thai your petiiion should he taken into ^oetH^ 
^ deration 'io-mght. Jtwas ekarfy against you^ but 
*^ I insisted upon dividing the ffouse^-^'So ovnsiw 

« CAK ^AKE >LACE WHEK YOTT A!IE THBRE ^ ; 
•* BUT TO' Gd^OBNOT, I LEAVE TO^YOVRCEtVBS;^ 

The Chaplain then, said, that the Prisbner laid hM 
of his pyubn;^^ind presented himto the^peopie ae'4he 
elergpniin')^f^'IiMse of Gommdfie;^ sityif^, ^^ jkk 
^^Unt his i^kim tf the Popish *///'* t^whiekhem^ 
TtverSi^^'thalth'&Aty answer ' he v^buld-give was, *Jkk 
dU'fhe consequences which- might ^riss^fi^ fhaf^fdgtt 
would be^ehtiriiy owing itohOn f'^^td^whieh ihe Priiomr. 
made^ ko repfy; btit wekt'^'^into^^4he^Heuse % isridfifhm 

^» Oa^rdiiSilofl qpe |jiutaf ^ Ifobago^if&itbsilb.tbs MibTi 
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ike Speaker wenf in, there ^oeere cries of " Repeal, 
^' Repeair 

Mr. Joseph Pearsoti, the Door-keeper of the House 
^f Commons, was also examned for the Crown. He 
proved the p-esence qf the mob, and their cries of ** No 
*^ Pt^pery,"" and *' Repeal, Repeal:' — Jnd with 
respect to Lord George Gordon Imiself, he said that his 
Jjordship came to the door two or three times, sayings 
he would come out and let them know what was going 
OKy^-^that they had a g<yod cause, and had nothing to 
fear^ — that Sir Michael Le Fleming had spakem for 
them like an migeL The witness added, that as they 
crowded upon him he called out, " For God's sake , Gen^ 
" tlemen, keep from the door^ That the Prisoner put 
his hand out, waving it, and said, f * Fray, Gentlemen,^ 
** make what room you can, — Your cause is good, and 
^^you have nothing tofearJ* Other witnesses were ex- 
amned to what passed in the lobby, the nuiterial sub-- 
Stance of whose testimony the Editor has fcxtracted from 
the printed triaU The rest of the evideJice went to 
prove those scenes cf disorder and violence, which afc 
hut too well remembered without tmrration. 

In the course of the evidence for the Crown respect f^ 
ing the riots and burnings in London, a paper was 
produced by Richard Pond ^ a witness^ who swore tJiat^ 
hearing his house was to ^e pulled dowtt, he applied to 
th^ Prisoner for a protection, which he presented to 
him in the following words, and which was signed by 
the Prisoner : , 

XQU U It 
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^^ j4ll true friends to Protest ants , I hope^ will be 

*' particular^ and do no injury to the property of any 

*' true Protestant, as I am well assured the pro- 

*^ PRIETOR * of this house is a staunch and worthy 

f ' friend to the cause^ 

♦^ G. Gqrdoi^/* 

The Attorney General was also in possession of some 
letters and papers^ which Mr. Dingwall, a Jeweller^ 
was called to establish 5 but he said he was not suffix 
ciently acquainted with Lord George's hand to prove 
them. 

On the whole of the evidence ^ the Counsel for the 
Crown contended^ that thcPrisoner^ by assembling the 
multitude round the Houses of Parliament ^ to enforce 
their purposes by violence and numbers^ or even to 
overawe and intimidate the Legislature in their deli* 
berations, was a levying of war against the King in 
his realm, within the statute of treasons of the twenty^ 
fifth of Edward the Thirds a doctrine which was 
fully confirmed by the Court ; and they concluded with 
contetiding that the overt acts established by the evidence 
were the only means, by which the Prisoner's traitorous 
purposes could possibly be proved. On the close of the 
evidence for the Crown, the] late Lord Kenyon, then 
Mr. Kenyan, senior Counsel for the Prisoner, addressed 
the Jury in a speech of much ability and judgment, and, 
according to usual practice ^ shoidd then have been foU 

♦ The tenant "was a Catholic. • 
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hwedhy Mr* Ersiine, heftrt the examination of the 
Prisoners witnesses : hut it /ifpears from the printed 
trials that Mr. Ersiine claimed the right of reserving 
Ms address to . the Jury till after ^ the final close of the 
^oh evidence on both sidesi vohich he said was matter 
of great privilege to the Prisoner, and for which he. 
stated that there was a precedent, the protection of 
which he shwld insist upon for his Client. This being 
assented . to by the Court, eleven or . twelve witnesses 
were called on the fart of the Prisoner, the great object 
of whose examinations was to negative the conclusions, 
drawn by the Crown from the evidence laid before th^ 
Jury. For this purpose, the^ different expressions culled 
eut from the proceedings at Coachmaiers* Hall, and 
the lobby of the House of Commons, were contrasted 
with the general tenour of the Prisoner s behaviour from 
ins first becoming Presidenf of the Protestant Associa* 
tion. 

The Rev. Mr. Middleton, a member of the Associa-^ 
tion, was the first witness : he said he had watched all 
Us conduct, and declared that he appeared animated 
with the greatest loyalty to the King 9 and att^chmetit to 
fhe Constitution x-^r-that mthing in at^ of his speeches at 
the Association contained ariy expressions disloyal or im^ 
proper, nor tended directly or indirectly to a repeal of 
the Bill BY FORC^ ;• — that he expressed the cockade to 
he only a badge to prevent disorderly people from mixing 
in the procession of the Association ; — that he desired them 
not to carry even^ sticks, and begged that riotous perso'is 
might be delivff^d up to the const^blef. Several other 

p 1 
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witnesses were examined to the same effect as Mr. Mtd^ 
dUtofiy particularly Mr^ Evans an eminent Surgeon^ 
Kvho swore that he Saw Lord George in the centre of one 
of the divisions in Saint George*s Fields ^ afki that it 
appeared at that time from his conduct and expressions^ 
that, to prevent all disorder ^ his wish was not to, be at^ 
tended across the bridge by the multitude. This evidence 
was confirmed by several other respectable witf$esses ; anJ 
it appeared also, that the bulk of the people in the lobby $ 
and irt^ Palace Yard, were not members of the A^ 
sociation, but idlers, vagabonds, and pickpockets, ix^ho 
had put cockades in their hats and joined the Associa^ 
tion in their progress. This fact was particularly es^ 
tahlished by the evidence of Sir Philip Jennings Gierke^ 
who said that the people assembled round the House of 
Commofis were totally different, both in appearance and 
behaviour, from the members of the Association who 
were assembled by the Prisoner, and who formed the 
original procession to carry up the Petition. 

The Earl of Lonsdale (then Sir James Lowtker) 
was also examined for the Prisotier, and swore that he 
carried Lord George and Sir Philip Jennings Gierke 
from the House of Commons ; that the carriage wat 
surrounded with great multitudes, who inquired of Lord 
George the fate of the Petition, who answered, thdt 
it was uncertain, and earnestly entreated them to retire 
to their homes and be quiet. 

On the close of the evidence, which was about mid'- 
night, Mr. Erskine rose, and addressed the Jury in the 
foftowing Speech Th( Solicitor General Replied, and 
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ihe Jitry^ after being charged by the venerable Earl of 
Mansfield J then Chief Justice^ retired to deliberate. 
They returned into' Court about three in the mornings 
and brought in a verdict Not Guilty^ which was re- 
peated from mouth to mouth $0 the utttrmost extremities 
rf London y by the multitudes which filled the streets. 

TTie Editor J though he forbears from observing upon 
the arguments he has collected^ cannot forbear remar king y 
that the great feature- qf^he following Speech is^ that it 
combated successfully the doctrine of constructive trea^' 
sonSy a doctrine highly dangerous to the public freedom*, 
. It is recorded of Dr. Johnson, that he expressed his 
satisfaction at the acqsiittal of this nobleman on thatprtn-* 
eipk. *' / am glad^* said he, *^ that Lord George 
^^ Gordon has escaped^ rather than a precedent shoidd 
*' be established of hanging a man for fomtructhe 
^* treason *." 

t Bp8wdl*s Life of JohosQiij 
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SPEECH 

FOR 

LORD GEORGE GORDON- 



<S[£NTLB]VIi^K OF tttk iVKt, 

Mk. Kenyon * haVihg iilfbfmed the 
Court that we propose to call no other witnesses, it 
is now' my duty to address myself to' you, as counsel 
fot the noble -Prisoner at the bar, the Whole evidence 
being closed ; — I use the word closed, because it is 
certainly not finished, since I have been obliged to 
leave the place in which I sat, to disentangle myself 
from the volumes of men's names, which lay there 
under my feet, whose testimony, had it been necessary 
for the defence, would have confirmed all the facts 
that are already in evidence before you. 

Gentlemen, I feel myself entitled to expect, both 
from you and from the Court, the greatest induU 
gei^ce and attention ; — ^I am, indeed, a greater ob-» 

* Afterwards Lord Keoyon, and Chief Justice of the Coort of 
Ktng*8 Bench. 

Mr, Erskine sat originally in the front row^ under which there 
were immense piles of papers i and he retired back, before hm 
began to address the Jury. 
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ject of your compassion, than even my noble friend 
whom I am defending. — ^He rests secure in con- 
scioLis innocence, and in the well-placed assurance, 
that it can suffer no stain in your hands t — ^iiot 50 
with ME ; — I stand up before you a troubled, I am 
afraid a guiltj/ man, in having presumed to accept of 
the awful task, which I am now called upon to 
perform ; — a task, Which my learned friend who 
spoke before me, though he has justly risen by ex- 
traordinary capacity and experience, to the highest 
rank in his profession, has spoken of with that dis- 
trust and diffidence, which beconies every Christian 
in a cause of blood. If Mr. Kenyon has such feel- 
ings, think what mine must be.— Alas 1 Gentlemen, 
who am I ? — sl young man of little experience, unused 
to the bar of criminal courts, and sinking under the 
dreadful consciousness of my defects. I have how-» 
ever this consolation, that no ignorance nor inat- 
tention on my part, can possibly prevent you firom 
seeing, under the direction of the Judges, that the 
Crown has established no case of treason. 

Gentlemen, I did expect, that the Attorney 
General, in opening a great and solemn state 
prosecution, would have at least indulged the 
advocates for the Prisoner with his notions on the 
law, as applied to the case before you, in less 
general terms. It is very common indeed, in little ' 
civil actions, to make such obscure introductions by 
way of trap ;— but in criminal cases, it is unusual and 
unbecoming; because the right of the Crown to 

p 4 
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reply, even where no witnesses are called by the 
Prisoner, gives it thereby the advantage of replying^ 
without having given scope for observations on the 
principles of the opening, with which. the reply must 
be consistent. 

One observation he has, however, made on the 
subject, in the truth of which I heartily concur, viz. 
That the crime, of which the noble person at your 
bar stands accused, is the very highest and most 
atrocious that a member of civil life can possibly 
commit; because it is not, like all i)ther crimes, 
merely an injury to society from the breach of some 
of its reciprocal relations, but is an attempt utterly 
to dissolve and destroy society altogether. 

In nothing therefore is the wisdom and justice of 
our laws so strongly and eminently manifested, as 
in the rigid, accurate, cautious, explicit, unequivocal 
definition of what shall constitute this high offence ;— 
for, high treason consisting in the breach and disso- 
lution of that allegiance, which binds society together, 
if it were left ambiguous, uncertain, or undefined, 
all the other laws established for the personal security 
of the subject would- be utterly useless ;— since this 
offence, which, from its nature, is so capable of 
being created and judged of, by rules of political expe- 
diency on the spur of the occasion, would be a rod 
at will to bruise the most virtuous members of the 
community, whenever virtue might become trouble- 
tome or obnoxious to a bad government. 

Injuries to the persons and properties of our neigh- 
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hours, considered as individuals, which are the sub- 
jects of all other criminal prosecutions, are not only ^ 
capable of greater priecision, but the powers of the 
state can be but rarely interested in straining them, 
beyond their legal interpretation ; — but if treason^ 
where the government itself is directly qffendedj^ 
were left to the judgment of its ministers, without 
any boundaries, — nay, without the most broad, dis^ 
tinct, and inviolable boundaries marked out by law, — 
there could be no public freedom, — and the condi- 
tion of an Englishman would be no better than a 
slave's at the foot of a Sultan ; since there is little 
difference whether a man dies by the stroke of a 
sabre, without the forms of a trial, or by the most 
poriipous ceremonies of justice, if the crime could 
be made at pleasure by the state to fit the f^ct that 
was to be tried. 

Would to God, Gentlemen of the jury, that this 
were an observation of theory alone, and that the 
page of our history was not blotted with so many 
melancholy disgraceful proofs of its truth I— but these 
proofs, melancholy and disgraceful as they are, have 
become glorious monuments of the wisdom of our 
fathers, and ought to be a theme of rejoicing and 
emulation to us* For from the mischiefs constantly 
arising to the state from every extension of the an- 
cient law of treason, the ancient law of treason has 
been always restored, and the constitution at dif- 
ferent periods washed clean, — though unhappily witlj 
the blood of oppressed and innocent men. 



y4 Mr. ERSKINE^S SPEECH ON TH6 

When I speak of the ancient law of treason^ 1 
Inean the venerable statute of Kitig Edward the 
Third, on which the indictment you are now trying, 
is fratned;-^a statute made, as its preamble sets forth, 
for the more precise definition of" this crime, which 
had not, by the cdmmon lavv, been sufficiently ex- 
plained ; and consisting of different and distinct 
members, the plain unextended letter of which wa^ 
thought to be a sufficient protection to the persort 
and honour of the sovereign, and an adequate secu- 
rity to the laws committed to his executioti. I 
shall mention only two of the number, the others 
not being in the remotest degree applicable to the 
present accusation. 

To compass, or imagi?ie the death of the King ; such 
imaginaticn, or purpose of the mind (visible only tor 
its great Author), being manifested by some open act ; 
an institution obviously directed, not only to the se- 
curity of his natural person, but to the stability of 
the government ; the life of the prince being so in- 
terwoven with the constitution of the state, that an 
attempt to destroy the one, is justly held to be a 
rebellious conspiracy against the other. 
. Secondly, which is the crime charged in the in- 
dictment. To levy war against him in his realm ; — a 
term that one would think could require no explana- 
tion, nor admit of any ambiguous construction 
amongst men, who are willing to read laws according 
to the plain , signification of the language, in which 
they are written ; but which has nevertheless been aa 
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abundant source of that constructive cavil, which 
this sacred and valuable act was made expressly to 
prevent. The real meaning of this branch of it, as 
it is bottomed in^policy, reason, and justicej-^^^as it is 
ordained in plain unambiguous words,— as it is con- 
firmed by the precedents of justice, and illustrated 
by the writings of the great lights of the l^w, in dif- 
ferent ages of our history,— I shall, before I sit 
down, impress upon your minds as a safe, unerring 
standard, by which to measure the evidence you have 
heard. At present I shall only say, that far and wide 
as judicial decisions have strained the construction 
of levying war, beyond the warrant of the statute, to 
the discontent of some of the greatest ornaments of 
the profession, they hurt not me ; — as a citizen 1 may 
disapprove of them, — but as advocate for the noble 
person at your bar, I need not impeach their au- 
thority ; because none of them have said more than 
this,— that war may be levied against the King in his 
realm, not only by an insurrection to change, or to 
destroy the fundamental constitution of the govern- 
ment itself by rebellious war, but, by the same war, to 
endeavour to suppress the execution of the laws it 
has enacted, or to violate and overbear the protec- 
tion they afford, not to individuals (which is a pri- 
vate wrong), but to any general class or description 
of the community, by premeditatei) open acts 

pP VIOLENCE, HOSTILITY, AND FORCE. 

Gentlemen, I repeat these words, and call so- 
lemnly on the Judges to attend to what I say, and to 
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contradict me if I mistake the law, — by premepi* 

TAXED, O^EX ACTS OF VIOLENCE, HOSTILITY, AND 

FORCE ; — ^nothing equivocal; — nothiiig ambiguous ;— 
no intimidations, or overawings, which signify no- 
thing precise or certain, because wh^t frightens one 
tnan, or set of men, may have no effect upon, ano« 
ther; — but that which compels and coerces; — open 
yiox.ENdB AND force. 

Gentlemen, this is not only the whole text, but, 
I submit it to the learned Judges, under whose cor- 
rection I am happy to speak, an accurate explana* 
tion of the statute of treason, as far as it relates to 
the present subject, taken in its utmost extent of ju- 
dicial construction, and which you cannot but see 
not only in its letter, but in its most strained signt- ' 
fication, is confined to acts which immediately^ — 
openly y — ^and unambiguously, strike at the very root 
and being of government, and not to any other of- 
iences, however injurious to its peace. 

Such were the boundaries of high treason mariced 
out in the reign of Edward the Third ; and as often 
as the vices of bad princes, assisted by weak submis- 
sive parliaments, extended state offences beyond the 
strict letter of that act, so often the virtue of better 
princes and wiser parliaments brought them back 
again. 

A long list of new treasons, accumulated in the 
wretched reign of Richard the Second, from which 
{to use the language of the act that repealed 
them) '^ no man knew what to do or say for doubt 
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^^ of the pains of death/' were swept away in the first 
year of Henry the Fourth, his successor ; and many 
more, which had again sprung up in the follow* 
ing distracted arbitrary reigns, putting tumults and 
riots on a footing with armed rebellion, were dgain 
levelled in the first year of Queen Mary, and the 
statute of Edward made once more the standard of 
treats. The acts indeed for securing His present 
Majesty's illustrious hoUSie from the machinations of 
those very Papists, who are nota so highly in Jdvour^ 
have since that time added to the list ; but these not 
being applicable tp the present case, the ancient sta- 
tute is still our only guide ; which is so plain and 
simple in its object, so explicit and correct in its 
terms, as to leave no room for intrinsic error ; and 
the wisdom of its authors has shut the door against 
all extension of its plain letter ; declaring in the 
very body of the act itself, that nothing oat of that 
plain letter should be brought within the pale of 
treason by inference or construction, but that, if any 
such cases happened^ they should be referred to the 
parliament. 

This wise restriction has been the subject of madi 
just eulogium by all the most celebrated writers on the 
criminal law of England. Lord Coke says, — ^The 
Parliament that made it was on that account called 
Benedictum or Blessed : and the learned and vir* 
tuous Judge Hale, a bitter enemy and opposer of con- 
structive treasons, speaks of this sacred institution 
with that enthusiasm, which it cannot but inspire ia 
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the breast of every lover of the just privileges of 
mankind. 

Gentlemen, in these mild days, when juries are 
fo free, and judges so independent, perhaps all these 
observations might havebeen spared as unnecessar}^;— 
but they can do no harm ; and- this history of trea-* 
son, so honourable to England, cannot (even imper- 
fectly as I have given it) bQ> unpleasant to English- 
men. At all events, it caianot be thought an inap- 
plicable introduction to saying, that Lord Greorge 
Gordon, who stands before you indicted for that 
crime, — is npt,— rcanno^ be guilty of it, unless he haa 
levied war against the King in his realm, contrary 
to the plain letter, spirit, and intention of the act of 
the twenty-fifth of Edward the Third ; to be ex- 
tended by no new or occasional constructions r^<> ^^ 
strained by no fancied analogies^ — rto ^e measured by 
no rules of political expediency, — ^to be judged of 
hy no theory y-^io he determined by the wisdom of m 
individual, however wise, — but to be expounded by th^ 
simple, genuine letter of tlve law* 

Gentlemen, the only overt act charged in the m-r 
dictment is— the assembling the multitude, which 
we all of us remember went up with the petition of 
the associated Protestants on the second day of la^t 
June ; and in addressing myself to a humane and^ 
sensible jury of Englishmen, sitting in judgment 
on the. life of a fellow-citizen, more especially 
under, the direction of a Court so filled as this is, I 
tru^fc I ticed not remind you, that the purposes 
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of that multitude^ as originally assembled oa 
that day, and the purposes and acts of him who 
ussembled them, are the sgle objects of investig^^ 
tion ; ^iid that all the disraai consequences which 
followed, and which naturally link themselves with 
this subject in the firmest minds, must be altoge:^ 
ther cut off, and abstracted from your attention,— 
further than the evidence warrants their admission. 
Indeed, if the evidence had been coextensive with 
these consequences ;— if it had been proved that the 
same multitude, under the direction of Lord George 
Gordon^ had afterwards attacked the Bank, — ^broke 
open the prisons, — and set London in a conflagra-> 
tion, I should not now be addressing you,— Do me 
the justice to believe, that I am neither so foolish as 
to imagine I could have defended him, nor so pro* 
jligate as to wish it if I could. But when it has ap* 
'peared, not only by the evidence in the cause, but by 
the evidence of the thing itself, — by the issubs op 
ufje;, WHipn MAY be called the bvidbnce 09 
Heaven, that these dreadful events were either En- 
tirely unconnected with the assembling of that mul- 
titude to attend the petition of the.Protestants, or, at 
the very worst, the unforeseen, undesigned, un- 
abetted, and deeply regrettied consequences of it, I 
confess the seriousness and solemnity of this trial sink 
and dwindle away. Only abstract from your minds 
a|l that misfortune, accident, and the wickedness of 
othefs have brought upon the scene ; — and the cause 
yeijuir^s. np advocate. When I say that it requires 
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1)0 advocate, I mean that it requires no argument 
to screen it from the guilt' of treason. For though 
I am perfectly convinced of the purity of my noble 
friend's intentions, yet I am not bound to defend hia 
prudence, nor to set it up as a pattern for imitation ; 
since you are not trying him for imprudence, for in- 
discreet zeal, or for want of foresight and precau- 
tion, — ^but for a deliberate and malicious predetermi- 
nation to overpower the laws and government of his 
country, by hostile, rebellious force. 

The indictment therefore first charges, that thp 
multitude^ assembled on the 2d of June, ^* were 
** armed And arrayed in a warlike manner :" 
which indeed, if it had omitted to charge, we 
should not have troubled you with any defence at all, 
because no judgment could have been given on so 
defective an indictment ; for the statute ti^ver meant 
to put an unarmed assembly of citizens on a footing 
with armed rebellion ; and the crime, whatever it 
is, must always appear on the record to warrant the 
judgment of the Court. 

It is certainly true, that it has been held to be mat- 
ter of evidence, and dependent on circumstances, 
what numbers, or species of equipment and order, 
though not the. regular equipment and order of sol- 
diers, shall constitute an army, so as to maintain the 
averment in the indictment of a warlike array ; and 
likewise, what kinds of violence, though not 
pointed at the King's person, or the existence of th^ 
government, shall be construed to be war against 
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the King. But as it has never yet been maintained 
in argument, in any Court of the kingdom, or even 
speculated upon in theory, — that a multitude, without 
either weapons offensive or defen^ve of any sort or 
kind, and yet not supplying the want of them hy such 
acts of violence, as multitudes sufficiently great can 
achieve without them, was a hostile array within 
the statute; — as it has never been asserted by the 
wildest adventurer in constructive treason, that a 
multitude, — armed with nothing, — threatening no- 
thing, — ^and doing nothing, was an army levying 
war ; I am entitled to say, that the evidence does not 
support the first charge in the indictment ; but that, 
on the contrary, it is manifestly false : — false in the 
knowledge of the Crown, which prosecutes it 5 — false 
in the knowledge of every man in London, who was. 
not bed-ridden on Friday the 2d of June, and who 
saw the peaceable demeanour of the associated Pro- 
testants. 

But you will hear, no doubt, from the Solicitor 
General (for (hey have saved all (heir intelligence for 
the reply) that fury supplies arms \-^furor arma ^«- 
nistrat ;— ^nd the case ofDamareewill, I suppose, be 
referred to; where the people assembled, had no 
banners or arms, but only clubs and bludgeons : yet 
the ringleader, who led them on to mischief, was 
adjudged to be guilty of high treason for levying; 
war. This judgment it is not my purpose to in»- 
peach, for I have no time for digression to points 
that do not press upoti me. In the case of Damaree^ 

vol. X. 6 
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the moh, though not regularly armed, were provide4 
\i^ith such weapons as best suited their mischievous de-^ 
$Sgns:-r-their designs were, besides, open and avowed, 
^Hd all the mischief was done that could have been 

- accomplished, if they had been in the completest 
afmour :-r-they burnt Pissenting meeting-houses pro- 
t'ccted by law, and Damaree was taken at their 
Jiead, in Jldgrante delicto., with a torch in his hand 
riot only in the very act of destroying one of them, 
but leading on his followers, inper'sm, to the avowed 
destruction of all the rest. There could therefore be 
^o doubt of his purpose and intention, nor any great 
doubt that the perpetration of such purpose was, fron^ 
its generality J high treason, if perpetrated by such a 
^orce^ as distinguishes a felonious riot from a trea^ 
sonable levying of war. The principal doubt there^ 
fore in that case was, whether such an unarmed 
riotous force was war, within the meaning of the sta- 
tute- and oh that point vi^y learned men have dif- 
fered ; nor shall I attempt to decide between tbem, 
because in this one point they all agree. Gentlemen^ 
i beseech you to attend to me here. I say on this 
point they all agree ; that it is the intention of 
dssembling them] 'wKich forms the guilt qf treason ; 
Twill give' it you in the words of high 'authority, 
the learned Foster; whose private opinions will, 
no doubt, be pressed upon you as doctrine and law^ 

\and which if taken together, as all opinions ought; 
^ be^ dnd n6t' extracted in ' smuggled sentences to 
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authority. 

That grekt Jud^e, immediatdy after sappd-thig thfe 
case of D^unaree, as a levying war ifrithift the statute, 
'against the opinion of H;rfe, in d similar case, viz. thfe 
destrufctiott <rf bawdy-houses, whidi ha^pfehed in his 
time, say§,- *^ The true criteria th^rejbre seems to he 
*^ -^quo animo did the parities as'senibk ?- — itithwhai 
*^ intentim did they rikeet ?** 

On that issue, then, by \^hich I am swppb'rted by 
the whole body of the criminal law of England;— 
concerning which there are nd practical ^^cediSnti 
of the CSbCiHts thaC cl^sh, nor even abBlfact opirtidn* 
of th^ closet that di^r, I come forth with boldhes^ 
to meet the Crown; for even supposing thit 
peaceable multitude, — though not hostilely arrayed,—^ 
though with^at orte^pecies of weapon atnong them^ — 
though as^anbled without plbt or disguise by a publie 
adverttsem^t, exhorting, nay commanding pea'6^^ 
and inviting the magtsfratcsrto be pr<^s6nt to restdici 
it, if broken : — though cdmposed of thousands wha 
are now standing around you, unimpe^ached and 
unreproved, yet who are all principals in treason, if 
such asfiieAibly was treason ; supposing, I say, this mul* 
titude tO'be^tievertheless an army within the statute^ 
still the great question wduld remain behind, on 
which the guilt or innocence of the accused must 
singly depend, and which it is your exclusive pro- 
vince to determine:— namely, whether they were afe- 
sembled by my noble Client, /er the traitorous purpose 

o 2 
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fharged in ii^e in^ictpient ?r-Fpr war intist not onlj^ 
be leviecl^ but it ipus^ be ]evied against the King 
in, hifli realm^ i. e. either directly against his person 
to alter the CQqstitatiQQ of the government, of 
which he is the heac}, or tp suppress the laws, coiht 
mitted tp hi^ exeoutipp, ^y* '|ij»b£Llious force, 
Yoii must find that Lord Q^orge Gordon. asseipbled 
these men with that (rqitorom int^ti^n ;-rtyou roust 
find npt merely a riotous iltegfil petitioning ^ — not a tu- 
^ultuQus, indecent importunity to influence Par- 
liament,— -not the pompulsipn of motive, from Seeing 
so great a bpdy of people uqited in ^entijtnent and 
plamprous supplication,— but the abso^vtb, une^ 
taviyocAL compulsion of forcie, from -rHB hos* 

TILE acts of numbers. UNITED IN JIEBEL^OUS 
CONSPIRACY AND ARMS, 

. This is the issue yoti are to try : for crimes of all 
dienominations consist wholly in the purpose. of the 
tiuman will producing the J^ct : uictus non fadi 
reum nisi mens sit r^a.-rrThe act dpes not constitute 
guilt, unless the rr^ivd be guilty. This is the great 
text from which the whpte mpral of penal justice 
is deduced; it stands at th^ top of the criminal 
page, throughout all the volumes of pur humanQ 
?ind sensible Jaws, and I^rd Chief Justice Coke^ 
who§e chiipter on thii? crime 13 th^ most authori^. 
tative and masterly of all his valuable works^ endi 
almost every sentence with an erophatical repetitip^ 



The indictment must charge an ojpen act, be- 
cause the purpose of the mind, which is this 
©bject of triaf^ can only be kno^n by actions ; or; 
dgain to use the words of Foster, who has ably and 
accurately expressed it^ " the traitorous purpose i^ 
" the- treason, the overt iact, the means made use 
" of to effectuiate the intentions of the h^rt."-^ 
But why should I borrow the labguage 6f Fostef^ 
or of any other inan^ when the kngua^e of the in* 
dictment itself is lying before olir eyes ? Whdt does 
it say ? Does it directly charge this overt act as in 
itself constituting the crime ?-^Nd;— ^It charges that 
the Prisoner '^maliciously and traitorously did com^ 
^^ pass, imagine; and int^d to raisb and levy war and 
" rebellion against the King ;" — this is the malice 
prepense of treason ;— ^and that to fulfil and bring to 
fefFect such traitofons compassings arid intentions, 
he did, on the day mentioned in the indictment, 
actually assemble them, and levy war and refbelHoa 
against the King. Thus the law, whidh is made to 
correct and punish the wickedness of the heart, and 
not the unconscious deeds of the body, goes up ta 
the fountain of hitman agency, and arraigns the 
lurking mischief of the soul, dragging it to light by 
the evidence of open acts. The hostile ^mrfis the 
crimen and/ therefore, unless the matters which are 
in evidence before you, do beyond all doubt or pos- 
sibSity of error, convince you that the Prisoner is a 
determiried'traitor in his heart, he is not guilty, 
', It is the -same ^principle which creates all the va-* 
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rious degree^ of homicide, frojii that which is ex^ 
cu5able, to the malignant guilt of murder. — ^Tho 
bfit i$ the same in all, — the death of the man is 
the imputed crime ; bi^t the htienti&n malbes all 
the difier^ce; and he who killoii him^ is pro* 
nounccd a m prdcrer, — a, single lek>a, — pr only an un- 
fortunate man^ a;s the circomstances^ by which his* 
rnipd is deciphered to the jury, show it to have, 
been cankered by delibiersite wick,edness> or stirred 
up by sudden passions. 

Here an immense multitude wais, beyond all 
doubt, assembed on the sepond of June ; but whether. 
i^E that assembled them; be guilty of high treason,, 
of a high misdemeanour, or only of a breach of the 
act of King Charles the Second ^tnst tumultuous 
petitioning (if such an act still exists), depends 
wholly upon the evidence of his purpose in assem^ 
bling them, — to be gathered by you, and by you alone, 
from the whole tenour of his conduct ; — ^and to be. 
gathered not l^ inference or probability ^ or reason* 
able presumption^ but m the words of tlie act, prove^ 
ably ; — that is, in the full unerring force of demon- 
stration. Yoa are called upon your oaths to 
say, no^ whether Lord George. Gordon assembled 
the multitudes in the placre charged in the indict- 
ment, for that is not djtnied ; but whether it ap- 
pears by the facts produced, ill evidence for the - 
Crown, when confronted with the proofs which we 
have laid before you, that he assembled them tn.^ 
hostile array ^ and with a hostile mmd, to take the 
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iaius into his awn hands ly main for ee^ anil tjf 4is^, 
solve the constitution 6f the government ^ unless his 
petition should be listened to by Tarliamentk 

That it is your exclusive province to determine.. 
The Court can only tell ydii what acts the law^ 
in its general theory, holds to be high treason, 
on the general assumption, that such acts.prdceect 
from traitorous purposes : but they must leave il tq 
your decision, and to yours alone, whether the acts 
proved appear, in the present instance, under all the 
circumstances, to have arisen from the causes which 
form the essence of this high crime. 

Gentlemen, you have now heard the law of 
treason ; first in the abstract, and secondly as it 
applies to the general features of the case ; and you, 
have heard it with as much sincerity as if I, had 
addressed you upon my oath from the bench where, 
the Judges sit. I declare to you soleriinly, in t|ie 
presence of that great Being, at whose bar we must, 
all. hereafter appear, that 1 have used no one art of 
an advocate, but have acted the plain iinafFected^ 
part of a Christian man, instructing the consciences 
of his fellow-citizens to do justice. If I. have de-, 
ceived you on the subject, t am myself deceived i-^, 
and if I am misled through ignorance, ^my ignp-^ 
ranee is incurable, for I have spared no pains to un-. 
derstand it. 

I am not stiff in opinions i but before I change 
any one of those that I have given you to-day,. I, 
must see some direct monument of justice that con^- 
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tradicts them : for the law of England p^ys no re* 
spect to theories^ however ingenious, or to authorsy 
however wise ; and therefore, unless you hear me 
refuted by a series of direct precedents, and not by 
vague doctrine, if you wish to deep in pe^ce, follow 
me. 

And n6\^ the nipst important part of our task 
begins, namely, the application of the evidence to 
the doctrines I have laid down % for trial is nothing 
more, than the reference of facts to a certain rule' 
of action, and a long recapitulation of them only 
serves to distract and perplex the memory, without 
enlightening the judgment, unless the great standard 
principle by which they are tp be measured is fixed^ 
and rooted in the mind. When that is done 
(which I am confident has been donfe by you), 
every thing worthy of observation falls naturally 
into its place, and the result is safe and certain. 

Gentlemen, it is already in proof before you 
(indeed it is now a matter of history), that an act 
of Parliament passed in the session of 1778, for the 
repeal of certain restrictions^ which the policy of 
our ancestors had imposed upon the Roman Catholic 
religion, to prevent its le^xtension, and to render its 
limited toleration harmless; — restrictions, imposed 
not because our ancestors took upon them to pro- 
ilounce that faith to be offensive to God, but be- 
cause it was incompatible with good feith to man ;— 
beisg utterly inconsistent with allegiance to a Pro- 
testant government, from their oaths and obligations/ 
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to which it gave them not only a release, but a. 
crown of glory, as the reward of treachery an4 
treason* 

it was indeed with astonishment, that I heard the 
Attorney General stigmatize those wise regulations 
of our patriot ancestors with the title of factious 
and cruel impositions on the consciences and liberties, 
of their fellow-citizens. — Gentlemen, they were at. 
the time wise and salutary regulations ; — regulations, 
to which this country owes its freedom, ^nd Hi^ 
Majesty his crown ; — a, crown which he wears^ under 
the strict entail of professing and protecting that 
religion which they were made to repress; — and 
which I know my noble friend at the bar joins with 
me, and with all good men, in wishing,, that hp 
and his posterity may wear for ever. 

It is not my purpose to recall to .your minds 
the fetal effects, which bigotry has in former days 
produced in this island. I will not follow thj^ 
example the Crown basset me, by making an at- 
tack on your passions, on subjects foreign to the 
object before you; — I will not call your attention 
from those iSames, kindled by a villanpus banditti 
(which they have thought fit, in defiance of evidence, 
to introduce), by bringing before your eyes the 
more cruel fl^ames, in which the bodies of our ex* 
|>iring, meek, patient. Christian fathers, were little 
more than a century ago consuming in Smithfield;— 
I will not call up from the graves of martyrs all the 
precious holy blood that has been spilt in this laud 
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t& save its established government and its reforflrtcd 
ifeHgion, from thd secret villany, and the open force 
of Pdpists ;— the cause does not stand in nee^ even 
<Sf such honest arts, and I feel my heart too big, vo-^ 
luntarily to recite such scenes, when I reflect that 
some of my own,; and my best and dearest progenia 
tors, from whom I glory to be descended, ended their 
iiinocent livels in prisons and in exile, onlj/ because 
ibjey'/mere Protectants. 

Gentlemen, whether the great lights of science 
and of commerce, which since those disgraceful 
t?nies have illuminated Europe, may, by dispetling' 
these shocking ptejudices, have rendered the Papists 
df this day as safe and 'trusty subjects as those, who 
cOAfdrmtathe national religion established b^ law,' 
I shall not take upon me to determine ; — it is wholly' 
unconneked with the present inquiry : — we are not 
trying a question either of divinity, or civil policy ; 
arid I shall therefore nbt enter at all into the mo- 
ttves or merits of the a6t, that produced the Pro- 
testant petition to Parliament : it was certairtly in- 
troduced by persons who cannot be named by any 
gbod citizen without affection and respect : but 
this I ivili say, without fear of contradiction, that 
it was sudden and unexpected ;— th'at it passed 
with uncorrimon' precipitation, considering the mag- 
nitude "of the object ; — that it underwent no discus- 
sion ; — an'd that the heads of the church, the con- 
stttutionaf guardians of the national religion, were' 
never consulted upon it. — Under such circumstances 
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it is no wonder, that many sincere Protestants wer6 
alarmed ; and they had a right to spread their ap-* 
prehensions ; it is the privilege and the duty of all 
the subjects of England to watch over their religious 
and civrl liberties, and to approach either their re- 
presentatives or the Throne with their fears and theiy 
complaints, — a privilege which has been bought with 
the dearest blood of our ancestors, and which ii 
confirmed to us by law, as our ancient birthright 
and inheritance. 

Soon after the repeal of the act, the Protestant 
Association began, and from small beginnings 
extended over England and Scotland. A deed of 
association was signed, by all legal means to oppose 
the. growth. of Popery; and which of the advocates' 
for the Crown will stand tip, and say, that such an 
union was, illegal? Their union was perfectly con- 
stitutional; — there was no obligation of sdcrecy; — • 
their transactions were all public'; — 3, committee was 
appointed for regularity and correspondence ; — ^and 
circular letters were sent to all the dignitaries of the 
church, inviting them to join with them in the pro- 
tection of the national religion. 

A?l this happened before Lord George Gordon was 
a member of, or the most distantly connected with 
it; for it was not till November 1779, that the 
London Association made him an offer of their chair, 
by an unanimous resolution communicated to him,- 
unsought and unexpected^ in a public letter signed 
by the seeretary in the name of the whole body;. 
5 
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and from that day to the day he was committed id 
the Tower, I will lead him by the hand in your' 
xiQW, that you may see there is no blame in him* 
T^houghall his behaviour was unreserved and publicy 
and though watched by wicked men for purposes 
of vengesmce^ the Crown has totally &iled in giving 
it such a context^ as can justify, in the mind of any 
reasonable man, the conclusion it series to establish^ 

This will. fully appear hereafter; but let us first 
attend to the evidence on the part of the Crown. 

The first witness to support this prosecution is, 

William Hay — a bankrupt in fortune, he acknow-^ 
kdged himself to be, shd I am afraid he is a bank- 
rupt in conscience^ Such a scene of impudent, ri- 
\. diculous inconsistency, would have utterly destroyed 
his credibility, in the most trifling civil suit ; and 1 
am, therefore, almost ashamed to remind you of his 
evidence, when I reflect that you will never suffer it 
to glance across your minds on this solemn occasion. 

This man, whom I may now, without offence or 
slander, point out to you as a dark Popish spy, who' 
aJLtended the meetings of the London Association/ 
to pervert theit harmless purposes^ conscious thai 
the discovery of bis character would invalidate all 
his testimony, endeavoiired at first to conceal the 
activity of his zeal, by denying that he had seen 
any of the destructive scenes imputed to the Pro- 
testants ; yet almost m the same breath it came 
out, by his own confession, that there was hardly n 
place, public or. priva^te, where riot had erected her 
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ftamlard, in \;iHhich he had not hem ; nor a hb»sej 
prison, or chapel, that was destroyed, to the demo* 
iition of which he had not be^n a witness. He was 
at Newgate, the Fleet, at Langdale's, andat Cole* 
jnan Street ; — at the Sardinian Ambassador's, and iiL 
Gteiat Queen Street, Lincoln's Inn Melds, What 
took bim to Coacbmakers* Hall ? — He went there^ 
as he told us, to watch their proceedings, because 
he expected no good from them ; and to justify hii. 
prophecy of evil, he said, on his examination by ihe 
Crown^ that as early as December he had heard some 
alarming reipublicau language. What language did 
he remember ? — ^' Why, that the Lord Advocate 
of Scotland was called only Harry Dujndas/' JFihd^ 
ing this too ridiculous for so grave; an occasion, .he 
endeavoured to put .$ome words about the breach of 
the King's coronation oath into thePrisoner'is mouth, 
as proceeding from himself; which it is notorioat 
he read out of an old Scotch book, published near 
a century ago, on the abdication of King James, the 
SeccHjd. 

Attend to his crQssr.examination :.He was sure 
he had seen Lord Gteorge Gordon at Green-; 
wood's roQiq^ in January ; hut when Mr. Kenyon^ 
who knew Lord George had n^ver. been there, ad- 
vised him %Q recollect hiipself, he desired to cQn3uft 
Jiis notes.— rFirst, he is positively, sure, from hi$ 
mt^mory, th^t h^had seen him there : then he says 
he eannpt trust his mempry without referring to his 
paperi^ ;--r9^ Ippking at ^hem^ they contradict hint ; 
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fknd be th^fi confesaes^ tibat he ia^z«r saw Lord George 
Gordon at Groeciwood^s room in January^ when hU 
note was taken, nor at any aether time. Bat tolof did 
he take notes.?— rHe said it w5as, because he foresawr 
what would happen. — How fortwiate the Crown is. 
Gentlemen, to have sach friends to collect evidence 
by anticipation ! When did he begin to take notesJ 
-—He said on the 21st of February, which was the 
first time, he had been alarmed at what he had seen 
and heard, although not a minute before he bad 
been reading a note taken at Greenwoodls: room 
in January^ and had sworn that he attended their 
meetings^ from apprehensions of consequence^ a$ 
early as December. 

Mr. Kenyon, who now saw him bewildered in a 
ma^e of falsehood, and suspecting bis notes to have 
been a villanous fabrication to give the show of cor- 
rectness to his evidence^ attacked him with a shrewd-^ 
ness for which he was wholly unprepared. You re* 
member th^ witness had said, that^ he always took 
notes when he attended any meetings where he ex- 
pected their ddiberations might be attended with 
dahgerous consequences. " Giv^ me one imtoficey'* 
says Mr. Kenyon^ " in the whole course* of your 
*^ life, where you ever took notes Iwjbrei'* Foo^ 
JJjfn Hay was thunderstruck 5— the sweat rani down hi^ 
face, and his countenance bespoke^ despair, — not re^ . 
collection: *^ Sir, I must have an instance $ VA\ 
'^ me when and where ?'* Genttemen, it was now 
too late ; ^Tra^dni^tance be was obliged to gtve^ and^ 
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«8 it was evident to every body that he h^4 
one still to choose, I ^hink he might baye pho^^ 
,a better. He had taken notes at the General jifs&mh^ 
6f the church of Scotland mx and twenty^ears before 
tVhat! did he apprehend dangerous coi^^lu^o^ 
from the deliberations of the grayq elders of the 
Kirk ? — Were they levying war against t^ie King ?. 
At last^ when he is called upon to say tp^l^om \je. 
communicated the intelligence he Ijiad cc^epted^ th^ 
spy stood, confessed indeed: at first Ijfc refi^sa^ to tc^l, 
saying he was his friend, and that he was no^ obligpd 
to give him up ; and when forced at last to speak, 
i% came out to be Mr. Butler, a gentli^map ut^** 
versally known, and who, from what, I, kqow q£ 
l)im, I may be sure never employed, l^im, or aiijt 
other spy, Ijecause he is a man every, way resp^t*» 
^bie, but who certainly is not. only a Papist, butth^j 
person who was employed^ in all^thedr^prqpegjlir^gs,' 
tp obtain the l^te indulgences from Parliament*^ 
ije said Mr. Butlpr was his particular fyiend^yetpro-^ 
ff^ssed himself ignorant of his religior}^ I a^ s][if^ 
he could not l^e desired to conceal it ;-^Mr, BpllqTt 
tnakes no secret of. his religion ; — it is nor^pi^pachta 
$iny man whp Ijy^s th^ lifi? he does; but Mr. H^^ 
thought it of mon^ent t9 his awn cr^it in tl^paqse, 
that he Awfe^^mightbe thought a Prpt^sitapt, ua-; 
connected with Papist?,^ and not a Popish spy. 

So ambitious^ i^^d^^l^ was thie, miscreant of being. 
useful in th^s odious character^ tljjough eyery stage of 
^e caiisejj 4^t,aft*fr^st;^ing,a lit^^e in Qeprgg^X 
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Fields, he ran home to his own house in St. Doii-t 
rtan's Churchyard, and got upon the leads, where 
he 8wore he saw th^ wry same many carrying the vertf 
Mme flagy he had seen in the fields. Gentlemen^, 
whether the petitioners employed the same standard- 
' man through the whole course of their peaceable 
procession is certainly totally immaterial to the 
cause, but the circumstance is material to show the 
wickedness of the man, " How," says Mr. Kenyon, 
do you know that it was the same person you 
saw in the fields ? — ^Was you acquainted with 
a him ?'^— *' No.*— How then ^— Why, '^ he looked 
^'like a brewer's servant." Like a brewer's servant f 
*— What," \7ere they not all in their Sunday's clothes ? 
-At-*' Oh ! yes, they were all in their Sunday*& 
** clothes.!^ Was the man with the flag then alone in 
the dress of his trade ? — *^ No." — ^Then how do yon 
know he was:a brewer^s servant ? — Poor Mr. Hay—* 
nothing but hveat an4 confusion again. At last, after 
a hesitation, which every body thought would havc^ 
ended in his runningout of Court, he said, he knew^ 
him to be a brewer's servant, because there was some- 
thing particular in the, cut of his coat, the cut of hi^ 
breeches, and the cut op his stockings^ 
r You see, Gentletanen, by what strange means viN 
lany is sometimes detected ; perhaps he might hav^ 
escaped from me, but he sunk under that shrewdnesa 
and sagacity, which ability, without long habits^ 
does not provide. Gentlemen, you will not, I am 
sure, forget, whenever you see a nwi> about whos< 



THJaL 0# tQRtt GBOBGB GOADOSf. 07' 

apparel there is any thing particular^ to set him 
down for a brewer's servant* 

Mr. Hay afterwards went to the lotby of tfte 
House of Commons. What took him there ?-*-He 
thought himself in danger ; and therefore, says Mr.- 
Kenyon, you thrust yourself vdiuntarily into the 
very centre of danger. That would not do: — ^Then 
he had a particular friendy whom he knew to be in 
the lobby, and whom he apprehended to be in dan- 
ger. — ^* Sir, who was that particular friend ? — Out; 
with it :— Give us his name instantly.'*— -rf// m con^ 
fusion again. Not a word to say for himself i and the 
mame of this per son y who had the honour of Mr. Hay's 
friendshipy will probably remain a secret for ever. 

It may be asked, are these circumstances material ? 
and the answer is obvious : — ^They are material ; be* 
cause, when you see a witness running into every 
hole and comer of falsehood, and as fast as he is 
made to bolt out of one, taking cover in another, 
you will rtever give credit to what that man relates, 
as to any possible matter which is to affect the life or 
reputation of a fellow-citizen accused before you* 
God forbid that you should. — ^I might therefore get 
rid of this wretch altogether, without making a 
single remark on that part of his testimony, which 
bears upon the issue you aire trying ; but the Crowil 
shall have the full benefit of it all ;^— I will defraud 
it of nothing he has said. Notwithstanding all his 
folly and wickedness, let us for the present take it 
to be true, and see what it amounts to. What is it 

yoL. I. H 



lie ^t^te^ tp ^ave p^6^ed ^t p09Ghqiak^&* Hall ?-^ 
That Lord George Gordop 4^ir^ ttie multitude tp 
l^ehiave with un^titr^ity ^d firfxme^j as tlie Scotch 
^a4 Jo«e., Gisnfleamep, tlj^re is np fnaqn^r of doubt 
thtt tbe3Qot<^ }^$hfiyed.W4t^ uqapioaity af^d ^rmnqss, 
i$i resistifig jbbie r^^^^tion of the p^n^l l^ws against 
FajHstSy and that by that unanimity ^pd firinqew 
^y «iiccef4fid ;*-rbut it ^as by the qomiitiuim^l 
uuaniwity a^id fir^q^ss of tb^ g«*^t body of th§ 
people of $cQtI&pd> lyhose ^^^mple Lord George 
Gor/dQO rficommiended, md »ot by t\» ripif an4 
iurningj which they attempted tQ prove had been 
cbmmitted ia Edinburgh in 1778. 

I will tell you myself. Gentlemen, ^ one of th^ 
people of Scotland, that thens ti^n existed^ and ^till 
e«i$t, «ighty-fiv$ societies pf priOt<^stpat^, who hftw 
l)|een, &od still are, uniforuily firm m opj^osing 
every ^ange in that ^ysteio of l4w^, ^t^blished Uf 
§ecure Ihe Revolution, and Parliament gav^ w^y 
49 Scotland to their united vqic^, find npt to tb« 
firebraod^ of the rabble. It i^ the duty of PaHi^T 
mm^ to li^n to the voice of the peqple ;-r-fpr they. 
#re the servaats of the people ; and when the coulj 
^titutiou of church pr static is belieyed, wbethef 
Iruly or fiilsely, to be in danger, I hope ther^ oey^ 
lyill be wanting men (notwithstanding the pro* 
ceedings of t(Mij|y) to desire the pepple to persesr 
verQ aad be firm. Gentlemen, has the Crpwji 
proved, that thePrc^estant brethren of the l»©n4ftB 
Aisoeiation fii3ed the mass-rhouse^ ia Sootland. of 



ilbted in rd>ellioas opposition to l&w^ so is to et^f 
title it to wr^st th6 Prisoner's expr^ipas into am 
excitation of rebellion against the state, 9X of vio.* 
fence against the properties of EngU^h Papi^tSj ^f 
setting up their firmness as an exi&aiple } — Cfertainly . 
not. They have'not even proved the naked ho% of 
such violences, though such proof wduld h^vc 
called ibr no resistance, since to oiaXe it bear as 
rebelHous advice to the Protestant Association of 
JLondon, it must have been first shoWn, that such 
acts had been perpetrated or encouraged by the Pro- 
testant Societies in the North. 

Who has dared to say this? — Ho man — The 
rabble in Scotland certainly did that which has ^ince 
been done by the rabble in England^ to the diigKlce 
Imd reproach of both oountriea; but In neither 
country was there found one mm of ohaiact.^r Or 
condition, pf any deacription, who abetted ijucU 
enormities^ nof any man, high or law, of any of tb? 
Associated Proteatants here or there, who were ^th^r . 
convicted, tried, or taken on suspicion. 

As to what this man heacd, oa the igA\ of M^y, 
it was nothing more than the proppsition of going 
up in a body to St. George's Fk\d^, tp cpp^ide^ ho\f 
the petition should he presented, with this WRi& ^Hdr* 
hortations to firmness as before, Tlf^ r^Jat^ioi) 
made on the motion has been lea^, 91^^ when I 
come to slate the evidence on the pa^t oi my DPbfs 
friend, I will show you the impossibility of si^p^ 
porting any criminfdin£»'|^ce, from whsA Mr% H»jf 

H3 
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afterwards puts in his mouth in the lobby, even 
taking it to be true. I wish here to be accurate 
[looks on a card on whichhe had taken down his words'^ ; 
He says : ** Lord George desired them to continue 
*' steadfastiy to adhere to so good a cause as tJieirs 
*' was ; — premised to persevere in it himse(f, and 
*' hoped, though there was little expectation at present 
-^^ from the House of Commons , that they would meet 
** ttith redress from their mild and gracious So- 
*^ VEREIGN, whoy no doutt, would recommend it to 
** his Ministers to repeal it J*' This was all he heard, 
and I will show you how this wicked man himself, 
(if any belief is to be given to him,) entirely over- 
'turns and brings to the ground the evidence -of 
-Mr. Bowen, on which the Crown jests singly for 
t^e proof of words which are more difficult to ex- 
"plain. Gentlemen, was this the language of re- 
bellion ? — If a multitude were at the gates of the 
'House of Commons, to command and insist on a 
repeal of this law, — ^why encourage their hopes, by 
reminding them that they had a mild and gracious 
Sovereign ? — If war was levying against him, there 
was no occasion for his mildness and graciousness« 
If he had said, Be firm and persevere, we shall meet 
with redress from the prudence of the Sovereign, 
it might have borne ia different construction ; be^ 
cause, whether he was gracious or severe, his pru- 
dence might lead him to submit to the necessity of 
the times. .The words sworn to were, therefore, 
perfectly clear and unambig^ous-^PerJ^'ere in your 
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zeal and mpplications, and you will meet with re^* 
dress from a mild and gracious Kingy who will re-. 
aommend it to his Minister to repeal it. Good God ! 
if they were to wait till the King, whether from be-, 
rievolence or fear, should direct his Minister to in- 
rfluence the proceedings of Parliament, bow does it 
square with the charge of instant coercicHi or intimi* 
dation of the House of Commons ?r— If the multitude, 
were assembled with the premeditated design of pro-, 
ducing immediate repeal by terror or arms, is it pos- 
9ible to suppose, that their leader would desire them: 
to be quiet, and refer th^m to those qualities of the 
prince, which, however eminently they might be- 
long to him, never could be exerted on subjects in. 
rebeHion to his authority ? — In what a labyrinth of 
nonsense and contradiction do men involve tb^n- 
selves, when, forsaking the rules of evidence, they^ 
would draw conclusions .from words in contradiction 
to language, and in defiance of common sense .^ 

The next witness that is called to you by the 
CroWn is Mr. Metcalf, He was not in the lobby, 
but speaks only to the meeting in Coachmakers' Hall,- 
on the 2gth of May, and in St. George's Fields. 
He says, that at the former. Lord George reminded 
them, that the Scotch had succeeded by their unani-p 
piity, — ^and hoped that no one, who had signed the 
petition, would be ashamed or afraid to show himself 
in the cause ;~tbat he was ready to go to the gallows 
for it ; — that he would not present the petition of 
% lukewarni people;— that he desired them tocomA 

H 3 



to St. George's Fields, distinguished with blue coc- 
kades, and that they should he marshalled in four 
divisions. Then he speaks to having seen them in 
ihe fields, in the order which has been prescribed ; 
and 3U)rd George Gordon in a coach, surrounded 
with a vast concourse of people, with blue ribands, * 
forming like soldiers, but was not near enough to 
hear, whether the Prisoner spoke to them or not. 
Such is Mr. Metcalfs evidence,— and after the at- 
tention you have honoured me with, and whic}i I 
^all have occasion so often to ask again on the same 
subject, I shall trouble you with but one obseryationj^ 
viz. That it cannot, without absurdity, be suppos^^^ 
that if the assembly at Coachmakers* Hall had been 
such conspirators, as they are fepresented, their 
doors would have been open to strangers, like thisf 
yritness, to come in to report their proceedings. 

The next witness is Mr. Anstbuther, wh(5l 
ppeaks to the language and deportment of the noble 
Prisoner, both at Coachqiakers' Hall on the 29th of 
May, and afterwards on the 2d of ^une, in the lobby d( 
the House of Commoiis. It will be granted to m^ 
I am 8ure> even by the advocates pf the Crown, 
fhat t:hi8 gentleman, npt only from the clearncs$ 
end consistency of his testimony, but from his rank 
and character in the world, is infinitely more worthy 
pf credit than Mr. Hay, who went before him; 
and if the circumstances of irritation and confusioti 
^nder which the Rev* Mr. Bowen confessed him* 
f^Jf to l^ve heard aad seeri, wl^t l^e told you h* 
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^eard and saw^ I may likewise assert^ without ciny 
ofience . to the Reverend Gentknran^ and withoatf 
drawing any parallel between their credits, tbaS 
^here their aocounts of this transaction differ^ the 
t)reference is due to the fcnrmer. Mr. Anstrnther 
very properly prefaced his evidence with this decb-* 
ration : '* I dorm mean to speak accurately to wards i 
^\ it is impossible to recollect them at this distance of 
^* tifAiS.'* I believe I have used his very expression^ 
and such expression it ^eH became him to ufie in a 
case of blood. But Woros, even if they could be ac* 
ciirately remembered, are to be admitted with great 
reserve and cataion, Vfhea the purpose of the^)eake)r 
is to be measured by them. They are transient and 
-fleeting ; frequently the effect of a sudden transporty— 
easily misunderstood, — ^and often unconsciously misp^ 
represented* It may be the fate of the most irnio^ 
ceM language, to appear ambigu6us, or even ma^ 
lignant, when related in mutilated detached pasr«» 
sages, by people to whom it i& lyot addressed^^ 
and who know nothing of the previous desigtl, 
dther of tiie speaker, or of those to whom he spoKe. 
Mr. Anstrmher says^ that he heard Lord George 
Gdt^n desire the petitioners to meet him on th^ 
Friday following in St. George's^ Fields, and thl^ 
if tb^re were fewer than twenty thousand peo^^ 
he WoD^d not present the p^tUion^ a? it would not bfe 
. of cdntec)lkence enough ; — and that h6 recommended 
to tbem the example of «hte Scotch, wfcoy by flwAr 
firmtf^^, bad carried their paii>t» 
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Gentlemen, I have already adniitted that they did 
by firmness carry it. But has Mr. Anstruther at- 
tempted to state any one expression, that fell from the 
Prisoner, to justify the positive unerring conclusion^ 
or even the presumption, that the Jirmness of Uie 
Scotch Protestants, by which the point was carried 
in Scotland, tias tlue resistance and riots of the 
rabble ? — ^No, Gentlemen ; he singly states the words, 
as he heard them in the Hall, on the 29th, and all 
that he afterwards speaks to in the lobby repels so 
harsh and dangerous a construction. The words 
sworn to at Coachmakers* Hall are, " that he re- 
^^ commended temperance and firmness."— Gentle- 
men, if his motives are to be judged by words, for 
Heaven's sake let these words carry their popular- 
meaning in language. Is it to be presumed, with- 
out proof, that a man means one thing, because he 
says another ? — ^Does the exhortation of temperance 
and firmness apply most naturally, to the constitur 
tional resistance of the Protestants of Scotland, or to 
the outrages of ruffians who pulled down the houses 
of their neighbours ? — Is it possible, with decency, to 
say in a court of justice, that the recommendation of 
temperance is the excitation to villany and frenzy ? 
But the words, it seems, ^re to be construed, not frgnu 
their own signification, but from that which fal- 
lows them, viz. iy that the Scotch carried their point. 
Gentlemen, Is it in evidence before you, that by re- 
Bellion the Scotch carjried their point ; or that the in- 
dulgences to Papists were not extended to Scptlwd^ 
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l>ecau$e the rabble h^ opposed their extension?--^ 
has the Crown authorized either the Courts or its law 
aervantSj to tell you so? — Or can it be decently 
maintained, that Parliament was so weak or infamous^ 
as to yield to a wretched mob of vagabonds at Edin- 
burgh, what it has since refused to the eamesi 
prayers of an hundred thousand Protestants iu 
London? — No, Gentl<emen of the Jury, Parliament 
was not, I hope, so abandoned. But the Ministers 
knew^ that the Protestants in Scotland were, to a 
man, abhorrent of that law ; and though they never 
Jield out resistance, if Government should be dis- 
posed to cram it down their throats by force, yet 
such a violence to the united sentiments of a whole 
people appeared to be a measure so obnoxious, so 
dangerous, and withal so unreasonable, that it wa^ 
wisely and judiciously dropped, to satisfy the general 
wishes of the nation, and not to avert the vengfiance 
of those low incendiaries, whose misdeeds have nn 
' ther been talked of than proved. 

Thus, .Gentleman, the exculpation of Lor4 
George's conduct, on the 29th of May, is suffici- 
ently established by the very evidence, on which the 
Crown asks yon to convict him :— since in recom- 
mending temperance and firmness after the example 
of Scotland y you cannot be justified in pronouncing, 
that he meant more than the firmness of the grave 
and respectable people in that country, to whose 
. cpnstitutioiial firmness the Legislature had before aq- 
. c^d^y instead of branding it with the title of rebel- 
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Kon ; ntid wh6, in my rtntid, deienre thanks frotn the 
Kjng^ for temperately and firmly resisting erery ii«w 
tOfBtioti, Which they conteivcd to be dungerOUs tb 
tifi6 Hatloniil religion^ independently df which Hfo 
Majesty (without a new Innitfttion by Parliament)' 
has no mote title to the Grown than I have. 

Socb^ Gentlemen^ is the whole ^ftiount of all tfiy 
nobk friend's previous communfcation with the pe- 
titionefS) whom he afterwards assembled to consider, 
how their petition should be presented. This is aH, 
not only that men of credit can tell you on Che part 
of the prosecution, but all that even the worst vaga- 
bond, who ever appeared in a Court,-^the very scum 
of the earth, — ^thought himself safe in saying, upon 
oath, on the present occasion. Indeed, Gentlemen, 
when I consider my noble friend's situation, his 
open, unreserved temper, and his warm and ani- 
mated zeal for a cause, which rendered him ob- 
noxious to so many wicked men ^— speaking daily and 
publicly to mixed multitudes of friends and foes, on 
$ subject which affected his passions, I confess, I am 
astonished that no other expressions, than those in 
evidence before you, have fcmftd their way into this^ 
Court* That they have not found their way is sufcJy 
a most satisfactory proof that there was nothing in 
his heart, which even youthful ze^ could magrtHj 
into guilt, or that want of caution 6qisM betray. ' 

Gentlemen, Mr. Anstruther's evidence, when fie 
speaks of the lobby of the Honse of Commtms, ir 
very much to be attended to* He s^s^ 'f / Mb» 
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•^ l^rd George leaniitg over the gdlletyy* which posi- 
tioti, joined ^ith what he mentioned of his talking 
tvith the Chaplain, marks the time, and casts a 
ktrong doubt on Bowen's testimony, which you will 
lind stands, in this only material part of it, single 
and unsupported. " / then heard him^^* continue* 
Mr. Anstfuther, ** tell them, they had been called a . 
^* moby in the Hottse^ and that peace ojicers had been 
^' ^eni to disperse them, — peaceable petitioners : but 
^^ th4f by steadiness andjirrtmess they might carry their 
*^ point ; as he had no doubt His Majesty y who was a 
** gracious prince, would send to his Ministers to repeal 
^* the acty when he heard his subjects were coming up 
*^ for miles round, and wishing its repeal.^* How 
teoming up ? — In rebellion and arms to compel it ?— 
No ! — AH is still put on the graciousness of the Sove- 
reign, in listening to the unanimous wishes of his 
people. If the multitude then assembled had beea 
brought together to intimidate the House by their 
firmness, or to coerde it by their numbers, it was 
ridiculous to look forward to the King's influence 
over it, when the collection of future multitudes 
should induce him to employ it. The expressions 
were therefore quite unambiguous, nor could malice 
itself have suggested another construction of them, 
were it not for the fact, that the House was at that 
time surrounded, not by the petitioners, whom the 
noble Prisoner had assembled, but by a mob who had 
nnted with them, and who therefore, when ad- 
^esscd by him, were instantly set down as his ioU 
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lowers^ He tliought he was addressing the sobefp 
members of the Association, who, by steadiness and 
perseverance, could understand nothing more than 
perseverance in that conduct, he. had antecedently 
prescribed, as steadiness signifies an uniformity _^ 
not a change of conduct ; and I defy the Crown* to 
find out a single expression, from the day he took 
the chair of the Association, to the day I am speaks 
ing of, that justifies any other construction of 
steadiness and firmness, than that, which I put upoa 
it before. 

What would be the feelings of our venerable an- 
cestors, who framed the statute of treasons to pre-* 
vent their children being drawn into the soaroB 
of death, unless proveably convicted by oyert acts, 
if they could hear us disputing, whether it was treason 
to desire harmless unarmed men to be firm and of 
good heart, and to trust to the graciousness of theiv 
King? 

Here Mr. Anstruther closes his evidence, which 
leads me to Mr. Bowen, who is the only man—/ 
beseech yoUy Gentlemen of the Jurjf^ to attend to MiV 
circumstance — ^Mr. Bowen is the only man who has 
attempted, directly or indirectly, to say, that Lord 
George Gordon uttered a syllable to the multitude 
in the lobby, concerning the destruction of the 
mass-houses in Scotland. — ^Not one of the Crown's 
witnesses, not even the wretched abandoned Hay> 
who was kept, as he said, in the lobby, the whole 
i^fternoo;i, from anxiety for his pretended frjcn^^ 
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hf^9 ever, ghnced at any expresmon. ineiembling it.— « 
They all finisli: with the expeetatlpa )iyiil0h h^ h^^ 
cut, -^from B mild aiikd gracious Si,m^gn. Mr* 
Bowen AikOKB gueg^qn further, and dpeak»of the 
«ucces^fulriots of theSeoteh ; — but speaks o( them m 
euch^^a ^i^mier^ aa, so/ar from convey t4g thetiottilft 
idea, whfch he seemed mffitiently d^Mrom tjp eowey^ 
ietif}^ directly to wipe off the dark hints aiid insmua^ 
tio^s, which have been .triade to €i3pp]y the place of 
jpTQof iipon, that <spb^t,-^a sqbjeot which ahouid not 
li^ve been touched on> without the fullest support of 
evidence, and where nothing but. the most wiequi- 
vocal evidence ought to have been received. He 
aays, hisLprdship began, by bidding tbem.be aviET,— 
PEACEABLE, — ^and sgPEAPY— woi sieudy aione;--^ 
though if that had been the expression, singly iy ii^ 
^elfy I sbouid not be afraid to meet it ; — bat bequiet^ 
peaceabkj and steady. Gentlemen, I am indifferent 
what other expressions of dubious interpretation are 
milled with these, for you are trying wheth^ my 
iK)ble friend came^to the House of Commons with a 
d^id^dJy hostile mind ; and as I shall, on the recapir 
tulatioa of our own evidence, trace him in your 
view without spot or stain, down to the very, mo* 
ment when the imputed words were spokai, you 
will hardly forsake the whole innocent cpntext of his 
behaviour, and torture your inventions to collect the 
blackest system of guilt, starting up in a moment, 
with^t being previously concerted, or afterwards 
jcarried into expcution. 



First, what ar6 tli6 words by which you are to be 
convinced, that the Legidalure was to be frightened 
into compliance, and to be ooerced if terror rihonM 
Ail f ^^ Be ^iei,«^pBACBAdLB,*~<m^ steady i-^Yau 
*• are a good people i^-^Yours is a good cause. C'^HU 
'^ Majesty is a gracious monarchy and when he 
^ hears thai all his people^ ten miles rounds are eo£» 
^^ tecting, he will send to his Ministers to repeal the 
^ act.** By what rules of construction can such aft 
uddress to unarmed, defenceless men, be torture^ 
into treasonable guilt ? It is impossible to do it with«^ 
<mt pronouncing, even in the total absence of tA 
|>roof of fraud or deceit in the speaker, thaI^ oiriBf 

•leKIPISS TUMULT AND UPROAR, AND THAT PBACl 
tlGKI^XES WAR AND REBELLI019^< 

I have before observed, that it was most important 
Ibr you to remember, that with this exhortation to 
^uiet and confidence in the King, the evidence of all 
the other witnesses closed; even Mr. Anstruther, who 
was a long time afterwards in the lobby, heard no« 
thing further; so that if Mr. Bowen had been out of 
ihecase altogether, what would the amount have 
been B— Why simply, that Lord George Gordon 
having assemUed an unarmed, inof!ensive multitude 
in St* George's Fields, to present a petition to Bir- 
liament, and finding them becoming tumultuous, to 
the discontent of Parliament, and the discredit of the 
cause, desired them not to give it up, but to oontinue 
to show their zeal for the legal olsgect in which 
they were engaged ; — to manifest that ^eal quietly an4 



fime^Hify aiifji pQt to 4e?p«ir of swcpjs ; tttfoe,, 

th^ hud <i QSAiPfpy^ Sav^r^^n, who ymM eeppud tbo 
vi«hf» ftf bis pr^^. Tbiw U the supa an^ «V^taiKA 
of th^ wbi4e* Th^y w«m »pt, evew Iqr wy o»e «»• 
Uguqqfl i^sfN-i^s^p, nammgdiA tp ty»#| to tlieic 
Qttiiil^ers, «s suffiGi9&t to iQiTQrfiwe the j^se, or to 
4ieir firangth to oompd kj 99f to tt^ pru4mo( of 
i|i^4tete in ykWiujg to nag$s$it)ii, — \3^ to 4^^^^ ind^ 
gmoe qf the Xi^g^ in oQnipli^iioe with tbe wislies^ 
lii» p«|fc. Mr. 9(mm however th(«t^ proper Ibd 
proCBed ; and I beg that you will p2urticular]j||i 9ttai4 
t0 the $^d of bU evi^QW^ He £»t^ii(ts ^if^g^/e^ ia 
41 the rost i))it |i^ $aysi» which might entit^ipme ta 
t^ y«i ahodutt^ly to reject it^ — Uit I hav<? no objo?^ 

cwse, }f i9W9^isteiici^ prov^ ^qy thing , they prow, 
thi^ there v^n^ nc^ing of that deUbfsraiion ia the 
Bri«Mi9rt expre^iofl* whirfl can ]i;^ify the iofereno* 
^ guilt. / mem ^, he corr^ a& fo hi$ W0r4$ 
£}QC^9i at feus w^rd^i, whii^ he had taken down on ^ 
cwd]^ He says, " ThsfA Lcird G^rge fgld thope^pl^^ 
V 4^44 an ^tmupt had, kpm made tp h Orodnce the iiU 
*f mi0 ^iQO^mdy and tUa0 th^ lead «•; r^rass MU thf 

^' fMUth ^km sent official, qssurqnces that it should 
*^ mi he eist^Ttded tq th4m^^ Qeptl^i: aen, why is Mr,. 
Bowea called hy the Crown to tell : fou this ? The 
region is plaih^*— hepan^ the Crpwn » con«;dou8 that 
it could make no case of treason from i the rest of the 
5 
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evidence, in the sober judgment of law, — aware that 
it had proved no purpose or act of force against the 
House of Commons, to give countenance to the ac- 
^sation,'much l^s to wari^nt a conviction, found it 
necessary ta hoM up the t\db\e Prisoner, as the 
wicked and creel author of all those'calamities, in which 
every man^s passions might be supposed to-come in 
to assist his judgment to decide* They therefore 
made him speak in enigmas to the multitude ; 
not telling them to do mischief ii> order io succeed^ 
but that bi/ mischief in Scotland suocess b^d been 
obtained. 

But were the mischiefs themselves, that did happen 
here, of a sort to support such conclusion ?— *Can 
any man living, for instance, beKeve that Lord George 
Gordon cduld possibly have excited the mob ta 
destroy the house of that great and venerable ma- 
gistrate, who h?is presided so long in this high tri- 
bunal, that the oldest of us do not remember hitti 
with any other impression, tbto the awful form and 
figure of justice : — a magistrate, who hail always been 
the friend of the Protestant Dissenters, against the ilU 
timed jealottsie.'? of the establishment — ^his countryman 
too—and, without adverting to the partiality not 
unjustly imputtid to men of that country, a man of 
whom any country might be proud ? — No, Gentie- 
men, it is not credible, that a man of noble birth, 
and liberal education (unless agitated by the most 
implacable pensonal resentment, which i5 not im- 



puted to the Bri^ooer), could possibly consent to th^ 
' Vurnicig of the hpuse of Lord MansfieU ^. 

If Mr^ Bo^en therefore bad ended here, I dan 
hKrdly €00001 ve meh a constrqction could be decently 
haaardedy coa^stent with the testimony of th^ \vit- 
mmsts we hfive called ; how much less, when, after 
tihe daik hisinu^itipna wbicH such elprossions might 
fitherwiaehdv0 been ^irg^ed to conriey, the very same 
peraoii) oft whoaCr veracity or memory they are only 
to be belieyedv and who must be credited or di$« 
oye&t6d in ioto, takes out the $ting himself, by 
glvif^ tbem sudl^ an imnoidiate context and conclu-* 
sidn, as tendoRS the proposition* ridiculous. Which 
hts ft^idenoe is brought forward to establish ; for he 
wy^, that Ewd George Gordon instantly afterwards 
addrissed himn^f thmi^^BeUford vf evil-minded 
personsy t»hi may misi among yw and do mmkief^ 
rttf ihtme qfwkiektv^ be imputed to yw. 

Gendrmen, if yiou i«fiect o& the slander, 
whksh I toldl you fdl upon the Protestants in Soot^ 
land lyjrtirt aels of the rdbbie there, I am sure you 
will see the words are capable of an easy explaniiticni« 
Bbt.as Mr. Bkvwen concluded with: isellingyoU) that 
he heard them in the midst of noise and confusion, 
aniia&r.^fa only take. them from kimy I shafl not 
tiMdt€(.;aa attempt ta colleot them into one consist- 
ant disbotttlse, so 4s to^give them a decided mean^ 
• .. i ' . ' ■ 

« 71^ hoi|E» pE tbi%,¥eBfi^9ble ||tQi>)eman in BJopmsbary Sqioaie 
wai om of: Ihejr^ that jhtas a^tiiMtil }sf the mob. 

vot. I. I 
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ing in favour of my cBent, because I Have fepcatettly 
, told you, that wo!*ds, imperfectly beard and partially * 
related, cannot be so reconciled. But this I will say-r- 
that he miist be a ruffian ^nd not a la^Myer, ^h(% 
would dare -to tell an English jury, that sudh afifbi^ 
guous words, hemmed closely iii between others not 
only innocent, but' meritorious, are to be- adopted 
to constitute guilt, by rejed;ing both intpodiiictioii 
2i,nd seqne), with which they are absolutely irtiecott^ 
cilable and inconsistent: for if ambigitous words, 
when coupled with' ai^tions, decipher *he mind erf 
the actor, so as to establish the preatamffption of ^(It^ 
will not such as are plainly innotent and nnambi*^ 
gnou^ go as far to repel such presumption ?-— 4i in^ 
nocenoe more difficult of proof than the most m^tg^' 
nant wickedness ?*^Gentlemen^ I see your tninds t^ 
^yolt at auch shocking propositions* I beseech ■ you 
to forgive me $ I am afAid that my zeal has led nie 
to ofier observations, which T ought hi .jostice * to 
have bdieved every honest mind wonld surest. to 
itself with pain and abhorcance^ without bdng iUaft* 
trated and enforced, - .: * 

I now come more minutely to the evidence on th^ 
part of the Prisoner. ' : : . : : • 

I. before told you, that it was not till November 
^779^ when the Protestant Association was ahread^ 
fully established, that Lord George Gordon wn 
elected president by the unanimous voice of th^ 
iwholebody, imlool^ed for and unsolicited ; and' ft is 
surely not an immaterial circumstance- that at tHfe 
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veryjirst meeik)g where his Ldrdsbip presided, a 
dutifol and respecdul petition^ the same which was* 
afterwards presented to Parlsanient, was read and ap- 
proved (rf;-*-^a petition^ which so far froth containing 
any thing threatening c^ of{en»ve^ conveyed not a 
very obli^ ^r^ectian upon the behsmour of the* 
people in 'Scotliuid : taking notice that as England 
and that cduntry were, iiow om£> and aa offidal as^' 
suranoes bad' beai. given that the law should no( 
pass THBim, they hoped the jbeacea^i^ and coR^/fVt^ 
tiimal d^oriment qf the English Frotestanta would 
enthle them to the approbation of Furliainent. 

'JEb appears by tlie evidence.of Mr. Erasmus Mid* , 
dbton^ a very, respectable clergyman^ and one. of the 
eosnmittee df the Association^ that a meeting bad 
been held on the 4th of May^ at which Lord George 
tmsi notnprasent :*--^That at; that meeting a motion had 
faesni made fdr going up with |he petition in a. body, 
but whieb: not being regulalrly puti froo!! the chair^ nd 
rtsdMm^iWM pome, to upon it :^~and that it waa 
Hliemrise agreed on^ but in the same irregular niarir» 
ner; that there should be no other public meetings 
previous to .the* presenting the petition ; — that this 
last r^oiifiioti occasioned great discontent , and that 
lisni Geoi^was applied to by a large and respectable 
mumbenof .the^Assooiatton tocall another meeting, to 
ooilsider of themost prudent and respectful method of 
pt^seuttn|p4(heiiipfitifeicH): but it appears that, before be 
complied with their request, he consulted with the 
oOduni^teeoff the pk'bpiidty of compliance, who all 

; 2 
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agreeing to it, except the sek^retary , h«f^ LDrdabipady^Tr. 
tised the meetif^, ivhifth was aflervaitk held cm the 
29th of May. The meeting was. therefore the act of 
the whole Association ; and as to tiie origiual dif<- 
fererice between n^y .noble frknd and the coimnitteey 
on the expecKeidc^ of the measmgy it is totally im^ 
. material ; since Mr. Mi^cUeton, iriia was one of 
the number avHo diflferod^from him on that aitbject 
(and whose evidence is therefore infinitely mom ta be 
relied on), told you, ^hat hia whole deportment was 
so clear bnd unequivocal^ as to ^till&faim to aasure 
you, on his most solemn oath^ that be in hia con- 
science* bdieved his views were perfectly ocmstftu-- 
tional and pure, Th,i^ most respfctabJe <dergym»b 
lurdi^r swearS) that he attended aU the .prevkms 
m^tings of the society^ from tdia iky the Brisoow 
became president to : the ^ day inJ ^eUkmi .^aadt tfank 
knowing they wer^ objects of^mt|di j^ahiusjsandimft:^ 
lice^ fa^ watohedi his. blehavioor wsdi anxiety, kat 
his zealshbald furnish matljer £Drmt8reiN)esentetio(D;^-ff 
but that he iH^ver heard i an. expvession «sca|».liiin 
whidi marked a dtspositioa tovidota tha di% aad 
suborduiation of a spbjk:ti dnwhic^ could kadmji 
man to believe, that his objects were diffiarentfrnn 
the avqwed and legal objects of die ^^bsaociatioiiii 
We could' have examined thousands fo the Bame.&ot, 
for, as I tcdd you when I began to. speak, I was 
obliged to leave my; place to disehciunber myaelf from 
their names* 
This evidence of^Mr* Mid^Iet^a'fii as^tolhe l]idtb 

; 2 
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of May, imust^ I shbuld think, convince every rnari 
how dongerotts and unjust it is, in witnesses, how- 
ever |!»erfect their memories^ or hovi^ever great their 
veracity, to connie into a criminal court where a rtati 
is standing for his life or death, retailing scraps . of 
sentences, which they had heard by thrusting them- 
selves, from curiosity, into places where their busi- 
ness did not Iqad them ;-;-ignorant of the views and 
tempers of both speakers and hearers, attending only 
to a part, and, perhaps innocently, misrepresenting 
that part, from -not having heard the whole. 

The witnesses for the Crown all tell you, that 
Lord Geoi^ said he Would hot go up with the pe- 
tition unless he was attended by 20,000 people who 
had signed it : and there* they think proper to stop, 
as if he had said nothing further ; leaving you to 
say to youfcselves— What [possible purpose could he 
have in assemblii^ such a multitude, on (he very day 
the House was to receive the petition ? — -Why should 
he ui^e it, when the committee had before thought it 
inexpedient ? — And why should he refuse to present 
itj unless he was so attended ? Hear what Mr. Mid- 
dtetoti says ;*-^«-^*-He tells you, that my noble friend 
informed the petitioners, that if it was decided they 
were not to attend to consider how their petition 
should be presented, he would with the greatest 
pleasure go up with it alone ; but that, if it v/as re- 
solved they should attend it in person, he expected 
twenty thousand at the least should meet him in St. 
G«dtge's Fields, for that otherwise the petition would 
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be considered as a forgery ; it having been thrown 
out in the House and elsewhere, that the repeal ot 
the bill was not the Serious wish of the people at lai^, 
and that the petition was a mene list of names in 
parchment, and •not of men in sentiment. Mr. 
Middleton added, That Lord George adverted to 
the same objections having been made to many other 
petitions, and he therefore expressed an anxiety to 
show Parliament, how many were actually interested 
' fn its success, which he reasonably thought would 
be a strong inducement to the House to listen to it. 
The language imputed to him falls in most naturally 
with this purpose : " / wish Parliament to see toko, 
*^ and what you are ; dress yourselves in your best 
^^ c/oi/te^"— which Mr. Hay (who, I suppose, had 
Been reading the indictment) thought it would be 
better to call. Array yourselves. He desired, that 
not a stick should be seen among them, and that if 
any man insulted another, or was guilty of any 
breach of the peace, he was to be given up to the 
magistrates. Mr. Attorney General, to persuade 
you that this was all colour and deceit^ says. How 
was a Httagistrate to face forty thousand men ?^ — ^How 
were offenders in such a multitude to be Amenable 
to the civil power ? — What a shameful perver^oa 
of a plain peaceable purpose ! To be sure, if the mul- 
titude had been assembled to resist the magistrate^ 
offenders could not be secured. But they themselves 
were ordered to appreihend all offenders amongst 
them, and to deliver them up to justice.— 77(ey/A^* 
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selves were to surrender d]ieir feliovrs tdxivii: atitbs^tf. 
if they ofFendedv 

But it seems that Lord George ought to have 
foreseen that so' great aotiultitude could not be col-« 
lected without roisdiief. . Geivtlctneii^ we are riot 
trjtng whether he might or ougtk to have foreseeh 
mischief, but whether he wickedly and traitorously. 

^ilECONCEBTSD AN-D DESIGNED IT. But iffti^ bc an 

object of censure for not foreseeing it, what shall 
we say to GOVERNMENT, that took no step to pre- 
vent it,^-»that issued no proclamation, warning the 
people of the danger and illegality of such tin assem.^ 
bly ? — If a peaceable multitude, with a petition in 
their hands, be an army,— and if the noise and ton- 
iasion inseparable from numbers, though without 
Tiolence or the purpose of violence, constitute war,— 
what sh^l be said of that GOVERNMENT, which re- 
mained from Tuesday to Friday, knowing that an 
army was collecting to levy wpr by public advertise- 
ment, yet had not a single soldier, — nc), nor even « 
constable, to protect the state ? > 

Gentlemen, I come forth, to. do that for Govern- 
me^nt, which its own servant, the Attorney General, 
'has not done.— rl come forth to rescue it. from the 
eternal infamy, which wonld fall upon its head, if 
the language of its own adv^xjate were to be be- 
lieved. .'Btit Government has mi unanswerable, de* 
fence. ..It' ndth&r^ did nor- oouhi possibly enter int^ 
the' head'of ;any iiiaa. iii authority to prophesy — li^Ur 
»an wisdomjiff^iijd] npt divine;, that.wicked.and dcr 
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cpeiate men^ .taking advantage of tha oeca»on» wbich^ 
perhaps, an impradent zeal for religion had pro- 
duced, would dishonour the cause o£ aU religions, 
by the disgraceful acts whiok foUowed. 

Why then is it to be isaid^ that Lord George Gor- 
don is a traitor, who, without proof of any hostile 
purpose to the government of his country, only 
did not fore8ee,-^what nobody else fofesaw^ — ^what 
those people, whose business it is to foresee every 
danger that threatens die state, and to avert it by 
the interference of magistraoy, though they could 
not but read the advertbement^ neither did, dot 
<Jould possibly apprehend ? 

How are these observations attempted to be an- 
swered ? Only by asserting without evidence, or 
even reasonable argument, that all thia was eolour 
and deceit. Gentlemen, I again say, that it is scan^ 
dalous and reproachful, and not to be justified by 
any duty, which can possibly befong to an advocate 
at the bar of an English court of justice, to declaim^ 
without any proof, or attempt of proof, tfult all 
a man^s expressions, — however peaceable,— ^however 
quiet,— however constitutional,— ^however loyal,— 
are all fraud and villainy. Look, Gentlemen, to 
the issues of life, which i before called the evidence 
of Heaven — I call them so still — ^Truly oipy I call 
them so-i-when out of a book compiled by the 
Crown from the petition in th6 House of Commons, 
and containirig the names of ail who signed it^ and 
which was printed in order to . pl^eveat- any of 4bat 



immbeF being $iiMmone4 upon the jury to try this 
mdictinenti hot one criminai<, or bvrn a $V9- 

fJ&QTmO NAMi I« TO feS FOUim AMONGST THIS 
BBPAMBD HO«T OP JETITJONBRS. 

After this^ Gentlemen^ I think the Crown ought 
in decency to be silent. I see the effect this cir* 
euimtance has upcm you^ and I know I am war- 
nufited in my assertion of the fact. If 1 am not^ 
why did not the Attorney General produce the re- 
eoiKl.of sofne>cfonyictions^ and compare it with the 
Kst;} — I thank fetem' therefor^ for the precious com* 
ptbtion, which ^ though they did not produce, they 
cannot stand up and deny^ 

SoloKDon says, /^ that my adi>€rmry would write 
f* a botdtr^^^'^a say L — ^My adversary has wntteit 
a book, and out of it I am entitled to pronounce^ 
tliafc k caniiot "Again be decently asserted, that Lord 
George Gordeir^ in exhorting an innocent and un« 
isipeaehed multkude to be peac^le and quiet, 
was exciting them to violence against the state. 

What is the evidence then, on which this eon* 
nexion with the: mob is tx> be proved? — Only that 
ihgyliMlilue cMiadss.T^Are you or am I answerable 
for every man who wears a blue cockade? — If -a 
man eommiU murder in my livery, or in yours, with- 
oot command, counsel, or consent, is the murder 
ours ?*— In all cumulative, constructive treasons ypo 
are to.judge from the tenour of a man's.bebaviour, 
not from crooked and disjointed barts of it. 
Nema repente Jidt turpUdmus. — No man can pos- 
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sibly be guilty of this crime by a sudden impulse of the 
mind, as he may of some others ; and certainly 
Lord George Gordon stands upon the evidence at 
Coachmakers* Hall as pure aqd white as snow. He 
stands so upon the evidence of a man, who had dif* 
fered with him as to the expediency of his conduct, 
yet who swears that, from the. time he todk the chair 
till the period which is the subject of inquiry, there 
was no bl?ime in him. 

You therefore are bound as Christian men to he-» 
lieve, that, when he came to St, George*8 Fields thdfc 
morning, he did not come there with the fu>stile pun 
ppse of repealing a law by rdsellion. 
j^But still it seems all his behaviour at Coacbmakers* 
Hall was colour and deceit. liCt us see, therefore, 
whether this body of men, when assembled, in- 
>swered the description of that, which I have stated 
to be the purpose of him who assembled them. 
Were they a multitude arrayed for terror or force ?— 
Oil the contrary, you have heard, upon the evidence 
of men, whose veracity is not to be impeached, that 
they were sober, decent, quiet, peaceable trad^-^ 
Knen ; — that they were aU of the better sort ;-^all 
well di-essed, and well behaved.; — ^aod that there 
was not a man among them, who had at>y one 
weapon ofFensK'ft or defensive. Sir Philip Jennings 
Oerke tells you, he went into the Fields ; that he drove 
through them, talked to many individuals ^among 
them, who all told him that, it was not thar wish to 
]>er8ee3nte the Rapmts, ^bntihi^t tlifcy wore ^ajarmed at 
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the progress* of their religion from their schools. 
Sir Philip farther told you, that he never saw a 
more peaeeaUe multitude in his life ; and it appears 
upon the oaths of all who were present, that Lord 
George Gordon went round among them^ desiring 
peace and quietness. 

Mark his conduct when he heard from Mn Evaps, 
that a lo# riotous set of peoplis were assembled 
in Palace Yard. Mr. £vans being a member of th^ 
Protestant Association^ and being desirous that no^ 
thing bad mi^t happen from the assemblyi went 
in his carriage with Mr, Spin^ to St. Qeorge^s 
Fields, to inform Lord George that there were such 
people assembled (probably Papists) who were de-^. 
termined to do mischief. The moment he told him 
of what he heard, whatever his original plan might 
have he^n, he insfeantty changed it on seeing the im- 
propriety of it. Do you intend, said Mr. Evans, to 
carry up all these men with the p^ition to the House 
of Commons ?^^0 no ! no ! not by any means-^ 
1 do not mean to carry them all up. Will you give 
me leave, said Mr. Evans, to go round to the dif- 
ferent divisions, and tell the people it is not your 
Lordship^s purpose ? He a^wered — ^By all means ^ 
and Mr. Evans accordingly went, but it was im^ 
possible to guide such a number of people, peaceable 
as tbey were. They were all desirous to go forward|^ 
and Lord George .was at iast qblig^ tojeave.the 
Fields exhaust^: with heat and &ti^ue, beseeching 
them to be peaceable ap4 qniet* Mrs. .Wl:^iting^ 
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ham set him down at th^ House of Coimnon$ ; md 
At the ver)' time that he thus left therti in Jjerfect 
harmony and good order, it appears by th^e evidence 
6f Sir Philip Jennings Gierke, that Palace Yard was 
Ul at) uproar, filled with misGhieVous boys and the 
lowest dregs of the people. 

Gentlemen, I have all ^long'told you, that the 
Crown was aware that it ha* nd case of trea^on^ 
l^rithout donfieteflrig the Aoble Prisoner with oons6^ 
jquences, which it was in some ludc to find adrocatei 
lo state, without proof to support it. I can only 
§pea3sr for myself; that small as my chance is fas 
itT^bes go) of ever arriving at high office, I would not 
accept of iboti the terms of being obliged to product 
against a fellow-citizen, that which I have been wit-^ 
hess to this day : for Mr. Attorney General {Perfectly 
weH knew the itinpocent and laudable motive^ with 
\;t^faich the proteMibn was given, that he exhibited s^S 
an evidence of guilt : yet it was produced to insi- 
nuate, that Lord George Gordon, knowing himself 
to be the ruler of those villains, set himself up as 
a saViout from their fury. We called Lord Stdt- 
indrit to explain thi^ ittatter tb yori, who told you 
thirt Lord George Gordon carhe t6 BilK^kinghorti 
Hbus6, and beggfed to see i\i6 Kitig, saying, he 
'might be of gffeat use in quelling the riots ; and can 
thiere be ott earth a greatfei* proof of coilscious inno- 
Ifeehce? for ifhe had been the wicked movfer of tlieiii, 
iffauld he have gone to the King to have confessed it, 
^ offt ii^ig to recafl *?$ feltewersj • frtf ih the misehicfe 



Y^ h2fi ppqvoked ?-r-No ! But since^ nottvfiths^n^ijjg 
a public protisst js$pq4 by himsdif ap4 the A^pciia- 
tjei)) ^vijing the a\^thors of n^i^ief^ the Prptqs^^ 
^gft, oauae wi^s stiU made the prj^texj:, he tbwghti 
h^^ publig e^tiioBS ifnjght be useful, .as^ th?y tnight; 
t;end to rempye the prejudices which wicked men h^dt 
diffused. The Ki^g tbpiight sojikewise^ §pd th^rq** 
ipf^ (^s- appe^^s by lio^d Stormont) refused to seq 
Lord Qeorge tijl }ie, had given t)fie test of his loyalty 
by such exertions^ But sure I, am, our gi^acious 
^Qver^jgn mi^nt nq tr^ for inqo9enc^^ npr ever re*- 
OQ^i^fi^sadpd, it as s^ch to his servapts. , • . 

:Jti9nA Qeoqjj^y language was sjmply th^: "Xh? 
^^ inpltitj^^ gr^^nd to be. perpetrating th^se apts^ 
^^ ^^dQr the a^tI;iority of the Protestant petition.; 
*^ I^fure.Your Majesty theyiare not the Protestant 
^^ ^soQiatioi^^ and, I, shall l)e glad to be of auy ser-r 
^'* vjfift iff guppressipg them." J[,say> -by ,God, that 
gi^ji.i^a. ruii|j}{i9, wb^ sha}l« aft^r thi^^. presiune Xo 
l^ildLiH^PP suqh Iffif^t, ar:tle%^ conduct, as aa evi- 
dg^g^of ^ilt. Qentlepien, if Lord Qejorge Gor- 
dpn l^d t^f^ guilty pf high tre^sppi (a^ is assumed to- 
4§y}^:^ the- face f^ the. , wkoh Fariiament, how are 
^ }|tS( members to defend themselves^ from the 
fl^Upfii^ip^ of suffering such a person to g;o. at large 
ai^ Iffl api^oach his Sovereign.? — -The man who . 
QWffea^^ t^ perpetration of treason, is himself a 
tis^r; bujt they are all perfectly safe, for nobody 
th^og^t o^ treasoa till fears arising from apother 
quarter bewildered their senses. The King, there^ 
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fare, and his servants^ very wisely accepted his* 
promtse of assistance^ and he flew with honest 2eat' 
to fulfil it. Sir Philip Jennings Gierke tells you, 
that he made use of every expression, which it was- 
possible for a man m such circumstances to employ.- 
He begged them, for God's sake, to disperse and ga 
home ; declared his hope, that the petition would- 
be granted, but that rioting was not the ^^^ay to effect^ 
it. Sir Philip said he felt himself bound, without 
being particularly asked, to say every thing he could 
in protection of an injured and innocent man, and 
repeated again, that there was npt an art, which the 
lIMsoner could possibly make use of, that be did not 
irealbusly employ ; — but that it was all in vain. I be-" 
gan, says he, to tremble for myself, when LordGeorge 
read the resolution of the House, which was hostile 
to them, and said their petition would not be taken' 
into consideration till they were quiet. But did he' 
say. Therefore go on to bum and destroy ?— On the 
contrary, be helped' to pen that motion, and read it to 
the multitude, as oHe which he himself had <ippr6ved^ 
After this he went into the coach with Sheriff Pugh, 
in the city; and there it was, in the presence of 
fhie very magistrate, whom he was assisting to keep , 
the peace, that he publicly signed the protection 
which has been read, in evidence against him: A^ 
though Mr. Fisher, who now stands in my pre- 
sence, confessed in the Privy Council, tbathebim^. 
self had granted similar protections to various 



TR^AL CB lord 6E0K6K 60RD6x« 127 

people— ^rt he was dismissedyas having done nothing 
Hui his duty. 

' This is the plain and simple tifuth-^and for this 
Juit obedience to His Majesty's request, do thfc 
Kki^'s servjAls come to-day into his Court, where 
he is supposed in person t6 sit, to turn that obedience 
into the crime of high trea^on,^ and to ask you to 
put him to death for it. 

* Gentlemen, you have now heard, upon the so- 
lemn oaths of honest disinterested men, a faithful 
history of the conduct of Lord George Gordon, from 
^he dayjthtt he became a member of the Protestant 
Association, to the day that he was committed t 
prisoner to the Tower. And I have no doubt, from 
•the itteritipn with whicli'I have bfeeh honoured from 
t-he bfe^nning, that you hare still kept itiyour minds 
the prindples, to which I entreated you would apply 
ity arid that you have measured it by that standard. 

lYoii have therefore only to look back to the 
•whole of it together ; — to reflect on all you hav6 
hterd concerning him ; — to trace him in your reoql- 
lectibn through' every part of the transaction ;— ^and, 
^lisidering it with one manly liberal view, to ask 
your own honest hearts, whether you can say, that 
fbis noble arid unfortunate youth is a wiclced and 
cieUberate traitor, who deserves by your verdict 
lo suffer a shameful and ignominious death, which 
^H^stain the ancient honours of his houtee for everl 
\^ The' crwne Which the Crown would have fixed 
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upon bim is^ that he assembled the Prote8tant%AsM>- 
ciatton round the House of Cooimons^ not merely 
to influence and persuade Parliament 1^ the eartfst^ 
ness qf their supplications^ bnt actually, to yogrc^ jfL 
by hostile rebellious force — ^That fin^ing^ hiipself d^h 
appointed in the success of that coercion, h€ after- 
wards incited his followers to abolish the legal in<!M* 
gences to Papists, which the object of the petition 
was to repeal, by the burning of their houses of wor- 
ship, and the destruction of their pr(^rtj> ntbich 
ended at last in a general attack on the property ofaH 
orders of men, religions and QiyU,r-<-on the public trea*- 
aures of the nation, — ^and on the very being of the 
government. 

To support a charge of so atrocious and umiatuial 
a complexion, the laws of the most arbitrary n»- 
tion^.w;ould req^uire the most incontrovertible pro^ 
j^ither the villain must have been taken in (he 
overt act of wickedness, or, if be worked in secrejt 
j^q^others, his gujlt must have been brought out 
; by.jl^i^ disQovery of a conspiracy jj or by the^copsisV* 
ent Ijenpur of criminality ; — the very worst ioqiii^ 
wtqr that ever dealt in blood would vindicate the 
torture by plausibility at least, and by the i^emblance 
pf ^^ruth. 

j^^^^Vhat evidence then will a jury of Engtis^paiay^ 
ppect, from the servants^ of the Crown of j£^g)|i{^^ 
before they deliver up a brother aecused befqre tb^ 
to Ignominy and death ? — What proof wiH their qppr 
pciences require ?-^What will their plain .and ,nF?nly 
understandings accept of ? — What does the immemo- 



rial custom, ^f Uietr &thers^ and the writtai law of 
this laiid^ ^ warrant thebi in 4eit)aRdmg ?-^nothipg 
le^^ inar^ case of^ itbody than the deare$jt apd ppst 
unequivocal oohviction of guilt^'-rBiitria t1^ cet^ei 
the act has not even teqsted to the ^hum^^ity an^ 
justice of our general lalvr^ bvtb has said; iu; plaiq^ 
rough, expressive terms — provfsablyr^H^^i h^x s^ys 
Lord Coke, not t^an im/ectural presuntplums .()r hs^-: 
ferences^'or strains of wit j hat upon piK^q^.^K^ 
PLAIN *ftoop — ^^ For the jKing> Lpr4s> ai^d Com<- 
*' mons/* continues that great lawyer, ^' did not 
** use the word. probAkly^ for then a common argu- 
** menf mighfc have served; \mt proveaily^ wbiph 
" signifies the highest force - of demoi^str»tipn/*-** 
And what evidence. Gentlemen of the Jury, does 
the Crown offer to you. in compliance >¥ith thase 
jsound and sacr^ doctriuea of justice ?-— ^ fe^ brok^n^ 
interrupted, disjointed words, without context, or 
connexion, — uttered by the speaker in agitation and 
beat,-f-heard hy those who relate them to you, iqi 
the midst of tumuit and confusion,*^and even those 
words, mutilated as they are^ in direct opposition 
to, and inconsistent with repeated and earnest de^* 
darations, delivered at the very same time, and on 
the very same occasion, related to you by a mudi 
greater number of persons, and absolutely incompa- 
tible with the whole tenour of his conduct. Which 
of us all. Gentlemen, would be safe, standing at 
the bar of God, or mat), if we were not to be judged 
by the regular current of otar lives and conversations, 
vox.* I. %,. 
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but by tietached end imguarded expretaions, picked 
otit by malice, and tecotdei, without conteKt or 
circumstances, against us ? Yet auch is the only 
evMence, tm trhich tlie CriNim asks you to dip 
your hands, and to ^tain ydur consdaioes, in tbr 
inttoeent bleed of ilhe B<!lble«iid anfortunate youth 
viho DOW Mands before you>-*on the single evidence 
of the woi^ds you havie heard from their wlthesKS^ 
{Jbr df what ha w&rds have ymi heard ?J whicii^ 
even if they had stood unooatronierted by the propl^ 
that have swalTowed them tilp, or unesplaioied by 
circumstances which destroy their malignity^ could 
not, at the very worst, amouiit iir law to more 
than a breach of the act against tumultuaus peti- 
tioning (if sueh an act still et\9>tt) ; since the wors.t 
malice of his enemies bas not been aUe to bring 
up one single witness to say, tiiat he ever directed^ 
countenancedj or approved rebeUioos fiarce against the 
legislature of his eountty. It is therefore a matter 
of aslonishmeril to me^ that men can keep the na- 
tural colour in their cheeks, when they ask for hu- 
man life, even on the Crofvn^s original case, though 
the Prisoner had made no cfe/^f e««^But will they stiH 
continue to ask for it after what they have heard 2 I 
will just remind the Solicitor General, before h^ 
begins his reply, what matter he has to encounter. 
He has to encounter this : — ^That the going up in 
a body was not even originated by Lord George, but 
by others in his absence.~That when proposed by 
him officially as Chairman, it was adopted by the 

2 
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whole dissociation, and oonaequently was their act as 
much a<3 his.**^That it was adopted not in a conclave^ 
but with open doors, find the resolution published to 
all the world. —That it was known of course to the 
ministers and magtstr^s of the countryi who did 
not even s^ify to him^ or to any body else^ its illo« 
gality or danger .^-*That decency and peace were en-* 
joined and commanded*«^That the regularity of the 
procession, and those badges of d^tinction, which 
are now cruelly turned into the charge of an hostile 
array against him, were expressly and publicly di«i 
rectedybr the pr^sfrvation of peace ^ and the prevent 
turn of tumult. — ^That while the House was detibera* 
ting, he repeatedly entreated them to behave with 
decency and peace, and to retire to their houses ; 
{hough he knew not that he was $peaking to the ene-^ 
me$ of his oame, — ^That when they at last dispersed, 
no man thought or imagined that treason had been 
committed* — That he retired to bed^ where he lay 
unconsaous that ruffians were ruining him, by their 
disorders in the night. — ^That on Monday he pub- 
lished an advertisement, reviling the authors of the 
riots : and, as the Protestant cause had been 
wickedly made the pretext for them^ solemnly en- 
joined all who wished well to it to be obedient to 
the laws. (Nor has the Crown even attempted to 
prove J thut he had either given^ or that he afterwards 
gMe^eeret instructions in imposition to that public ad^ 
monitionfJ^^Tbat he afterwards he^ed an audience 
to reoeive the King's commands ;— 'that he waited 

K a 
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on the Ministers; — that he attetided his duty in 
Parliament ;— and when the mxAtxtiide,-^ amongH 
whom there was not a man of the associated Protest^ 
ants, — ^again assembled on the Tuesday, under pre- 
tence of the Protestant cause, he offered his ser- 
vices, and read a resolution of the House to thern^ 
accompanied with every expostulatiort, which a zeal 
for peace could possibly inspire. — ^ITiat he after- 
wards, in pursuance of the King's direction, attended 
the magistrates in their duty ; honestly and honour- 
ably exerting all his powers to quell the fury of the 
multitude : — a conduct which, to the dishonour of 
the Crown, has been scandalously turned against 
him, by criminating him with protections granted 
publicly in the coach of the Sheriflf of Londodi 
whom he was assisting' in his office of magistracy s 
jdthough protections of a similar nature were, to 
the knowledge of the whole Privy Council, granted 
by Mr. Pisher himself/ who now stands in my pre- 
sence unaccused and unreproved, but who, if the 
Crown that summoned hiin durst have called him, 
would have dispersed to th^ir confusion the slightest 
imputation of guilt. ' 

What then has produced this trial for high 
treason ; or given it, when produced, the seriousness 
knd solemnity it wears ? — ^What, but the inversion 
of all justice, by judging from consequences, instead 
of from causes and designs ?— what but the artfili 
manner, in which the Crown has endeavoured to 
blend the petitioning in a bodyi and the aeal with 
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y^ich Isin animated disposition conducted it^ with, the 
inelancholy crimes that followed ? — crimes, which the 
shameful indolence of our magistrates, — ^which the 
total extinction of all police and government, suf* 

. fered to be committed in broad day^ and in the di* 
lirium of drunkenness, by an unarmed banditti, 
without a head,— without plan or object, — ^and with- 
out a refuge from the instant gripe of justice :^— a 
banditti, with whom the associated Protestants, and 
their President, had no manner of connexion, and 

.whose cause they overturned, dishonoured, and 
ruined: 

How unchristian then is it to attempt, without 
evidence, to infect the imaginations of men who 
are sworn dispassionately and disinterestedly to try 
the trivial offence, of assembling a multitude with a 
petition to repeal a law (which ha3 happened so often 
in all our memories), by blending it with the &tal 
catastrophe, on whicn every man's mind may be 
supposed to retain some degree of irritation ? — OJiel 
O fie ! Is the intellectual seat erf justice to be thus 
impiously shaken ?— ^Are your benevolent propensi- 
ties to be thus disappointed and abused ? — Do they 
wish you, while you are listening to the evidence, to 
connect it with unforeseen consequences, in spite 
of reason and truth ?-^Is it their object to hang the 
millstone of prejudice around his innocent neck to 
sink him ? — If there be such men, may Heaven for- 

g them for the attempt, and inspire you with for- 
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titade and wisdom, to discharge your duty with calm, 
steady, and reflecting minds. 

Gentlemen, I have no manner of doubt that yoii 
will, — I am sure you cannot but see, notwithstand- 
ing my great inability, increased by a perturbation 
of mind (arising, thank God ! from ho dishonest 
cause), that there has been not only no evidence oti 
the part of th6 Crown, to fix the guilt of the late 
commotions upon the Prisoner, but that, on the 
contrary, we have been able to resist the prohabilityy 
I might almost say the possibility^-^^yf the charge, 
not only by living witnesses, whom we only ceased 
to call, because the trial would never have ended, 
but by the evidence of all the blood that has paid 
the forfeit of that guilt already ; an evidence thjlt I 
will take upon me to say is the strongest, and ittoit 
unanswerable, which the combinattdtt of natufil 
events ever brought together since th6 beginnlrig of 
the world for the deliverance of the oppress^. 
Since in the lafe numerous trials for acts of v\o\ett(se 
and depredation, though conducted by tH^ ablfe&t 
servants of the Crown, with a laudable eye to the 
investigation of the subject which now engages us, 
no one fact appeared, which showed any p!an,-*-afly 
object, — any leader. — Since out of forty-four thou- 
sand persons, who signed the petition of the Pro- 
testants, not one was to be found anwng those who 
were convicted, tried, or even apprehended on sus- 
picion ; — and since out of all the felons, who were 
let loose from prisons, and who assisted in the de- 
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straction of our property, not a single wretch wa? 
to be found, who could even attempt to save his 
own life by the plaus^ible promise of giving evi- 
dence to-day. 

What can overturn such a proof as this? — 
Surely a good man might, without superstition, 
believe, that such an union of events was some- 
thing more than natural, and that the Divine Pro- 
vidence was watchful for the protection of innocence 
and truth. 

I may now therefore relieve you from the pain of 
hearing me any longer, and be myself relieved from 
speaking on a subject which agitates and distresses 
me. Since Lord Greorge Gordon stands dear of 
every hostile act or purpose against the Legislature 
of his country, or the properties of his fellow-sub- 
jects — since the whole tenour of his conduct repels 
the belief of the traitorous intention charged by the 
indictment—my task is finished. I shall make no 
address to your passions — ^I will not remind you of 
the long and rigorous imprisonment he has suffered ; 
—I will not speak to you of his great youth, of his 
illustrious birth, and of his uniformly animated and 
generous zeal in Parliament for the constitution of 
his country. Such topics might be useful in the 
balance of a doubtful case; yet even then I should 
have trusted to the honest hearts of Englishmen to 
have felt them without excitation. At present, the 
plain and rigid rules of justice and truth are suf- 
ficient to entitle me to your verdict. 

K 4 



\ 



( 137 ) 



Sp££ch of the Homurable Thomas JBrsionb^ 
at Shrewsbury, August the sixth, A\ D\ 
1784, for the Rev. William Davies Ship- 
ley, Dean of St. Asaph, on his Trial for 
publishing a seditious Liheh 



THE SUBJECT. 

AN the year 1783, soon cifier the conclusion of the. 
calamitous war in America, the public attention was 
Very warmly and generally turned throughout this 
country towards the necessity of a reform in the re^ 
presentation of the people in the House of Commons. 
Several societies wete formed in different parts of 
England and Wales for the promotion of it ; and the 
Duke of Richmond, and Mr. Pitt, the then Minister, 
took the lead in bringing the sulyect before Parlid^ 
ment. 

To render this great national object intelligible to 
the ordinary ranks of the people. Sir William Jones, 
then an eminent barrister in London, and afterwards 
me of the Judges of the Supreme Court of Judica-^ 
ture at Bengal^ composed a Dialogue between a Scholar 
and a Farmer, as a vehicle ft)r explaining to common 
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capacities the great principles of society and govern- 
ment, and for showing the defects in the representor 
tion of the people in the British Parliament. Sir 
iflHitfm JofUb^ hctviiig tfiatried d sister of the Dean 
of St, Asaph f he became acquainied wHh^ and in- 
terested in this Dialogue, and recommended it strmigly 
to a committee of gentlemen of Flintshire^ who were 
at that time associated for the object ofreforih, where 
it was ready and made the mbject of a Vote of ap- 
probation. The Court party on the other hand having 
made a violent attach upon this committee for the 
countenance thus given to the Dialogue^ the Dean of 
St. Asaph, considering (as he himself expressed it) 
that the best means of Justifying the composition, arid 
those who ufere attached for ttveir apprvbuiioh of it, 
was to render it public, , tltat the tborld might decide 
the controversy, sent it t6 be printed, pt^fiaing to it 
the following advertisement : 

^^ A shc^t defence hath been (hdUght neoesMty 
" against a violent atid groundless attack Upon the 
•' Flintshire Cdmniittee, far haviog testified llieir 
*' approbation 6( the ibUowidg Dialogue^ whteh hnih 
*' beai publidy bftoded with the most iri}urtd&s epi- 
'^ thets ; and it is conceived that the sure wi^ to 
♦^ vindicate this Httlte tract from sounjusiadhariibter^ 
" will be as publicly to produce it. The itteods of 
*' the Revolution will instantly «ee, that it eontains 
'^ no principle 'which has not the support of ti)e 
«' highest authority, aS well as the dearest feason. 

^' U th^ doctrines which it slightly touches in a 
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^* manner suited to the nature of the Dialogue^ be 
^' ^ seditious^ treasonable^ and diabolical/ Lord 
^' Somers was an incendiary, Locke a traitor, and 
^' the Convention Parliament a pehdaMnonium ; but 
^* if those names are the glory atid boast of England^ 
^ and if that Convention secured our liberty and hap- 
<^ piness, then the doctrines in question, are not only 
^^ just and rational^ but constitutional and salutary : 
^' and the reproachful epithets belong wholly to the 
'^ system of those ttrho so grossly mitepplied it/* 

The Dialogue being published^ the late Mr. Fitz^ 
numrice, brother to the late Marquis of Lans^ 
doumCf preferred a bill of indictment against the 
Dean for a libel ^ at the great sessions for Denbigh-^ 
Jiirey where the cause stood to be tried at Wrewham as^ 
sizes in the summer of 1788, but was put qff* by an 
^application to the Court, founded upon the drcuiation 
of papers toprgwUce the trial. At the spring assizes for 
ffirexhatn in 1784, the cause again stood for trial, and 
the Dtfendnnt attended by his Counsel a second time, 
when it was removed by the Prosecutor into the Court 
^ King^s Bench, and came on at last to be tried at 
^Shrewsbury, as being in the next adjacent English 
county. 

The indictment set forth, « That Wiltiam Davies 
^' Shipley, late of Lldnnerch Park, in the parish of 
^^ Henllan in the county of Denbigh, clerk, being a 
'^ person of a wicked and turbident disposition, and 
'^ maliciously designing and intending to excite and 
'< diffuse, amongst the subjects of this realm, discon^ 
*^ tents, jealousies^ and suspicions of our Lord tfie 
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'' King, and tds government^ and disqffecticn and 
** disloyalty, to the person and government of our Lord 
^^ the laow 'King ; and to raise very dangerous sedi* 
*^ tions and tumults witfdn this kingdom ; and to draw 
^* the government of this kingdom into great scandal, 
'^ iqfam/i and disgrace ; and to incite the subjects of 
^* our Lord the King to attempt, by force and vio-^ 
^' lence^ cmd with arms, to make alterations in the 
*^ government, state, and constitution of this kingdom, 
'* on the first day of April, inthe twenty^tbird year 
" of the reign of our Sovereign Lord George the 
^ Third, now King of Great Britain, and so forth, 
*^ at Wresiham, in the county of Denbigh ^foresaid, 
*' wickedly and seditiously published, and caused add 
" procured to be published a certain false, wicked, 
*' malicious, seditious, and scandalous libel of and 
*^ concerning our said Lord tlie King, and the go^ 
** vemment of this realm, in the form of a Dialogue 
*' between a supposed gentleman and a supposed far-- 
** mer, wherein the part of the supposed gentleman, 
** in the supposed Dialogue, is denoted by the letter 
^ G, and the part of the supposed farmer, in such 
" supposed Dialogue, is denoted by the letter F, en- 
" titled, ^ The Principles of Government, in a Dia- 
'^^ ^ Wgue between a Gentleman and a Farmer/ In 
*' which said libel are contained the false, wicked, 
" malicious, seditious, and scandalous matters foU 
*' lounng,^^ (to wit.) 

The indictment then set forth verbatim thefollowing 
Dialogue, without any averments or innuendos, ex^ 
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cept tluoee above mentioned, viz. that by ^^ G." 
throughout th^ Dialogue taa^ meant ^Gentlermm, and 
by <* Yr Farmer— By " The King" (when it oo« 
curfed), The Kii^g op Great Britain ; and by 
** Parliament'* (when it occurred). The Pablia^ 
MENT OP THIS KINGDOM. The Dialogue therefore 
as it follows is in fact the whole indtcifnent^ only with'- 
'Out the constant repetition that JPl means Farmer, iC 
King, and P. Parliament. 

The Principles of Government, in a Dialogue 
between a Gentleman and a Farmer. 

F. Why shoiUd humble men, Hie me, sign or set 
marks to petitions of this nature? It is better for tun 
farmers to mind our husbandry, and leave what 
toe cannot comprehend to the King and Parliametit. ' 

G. You can comprehend more than you imagine ; 
and, as a free Tnember of a free state, have higher 
things to mind than you may conceive. 

F. If by free you mean out of prison, I hope to 
continue so, as long as I can pay my rent to* the 
squire'* s bailiff*; but, what is m£ant by a free state? 

G. Tell me first what is metmt by a club in the viU 
^g^9 Rf ^hkk I know you to be, a m^ember ? 

F. It is an assembly of men, who meet after work 
every Saturday to be merry and happy for a few hours 
in the weeK 

G. Have you no other object but mirth f 

F. Yes ; we have a box, into which v>c contribute 
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equally from wr monthly or weekly savings, and out 
of which any members of the club are to be relieved in 
sickness or poverty ; for the parish officers are so cruel 
and insolent, that it were better to starve than apply 
to them for relief. 

G. Did they, or the squire, or the parson, or all to- 
gether, compel you to form this society ? 

F. Oh ! no ; we could not be compelled ; we formed 
it by our choice. 

G* You did right — But have you not some head or 
president of your club .? 

F. T/ie master for each night is chosen by all the 
company present the week before. 

G. Does he make laws to bind you in case of ill" 
temper or misbehaviour ? 

F. He make laws ! He bind us ! No ; we have all 
agreed to a set of equal rules, wfiich are signed by 
every new corner^ and were written in a strange hand 
by young Spelman, the lawyer's clerk, whose uncle is a 
member. 

G. fVhat should you do, if any member were to 
insist on becoming perpetual master, and on altering 
your rules at his arbitrary uhU and pleasure f 

F. We should expel him. 

G. What, if he were to bring a serjtanfs guard, 
when tlie militia are quartered in your neighbburhood, 
and insist upon your obeying him f 

F. JVe would resist if we could ; if not, the society 
would be broken up. 

G. Suppose that, with his serjeant^s gU9rd, he were 
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40 take $ii£ money out of ike box, oratU of your 
pochUs ? 

jP. fFould not that be a robbery ? 

G. I am seeking infbrmaiionfrom you. How should 
you act xipon such an occasion f 

F. iVe should submit perhaps, at that time ; but 
should afterwards try to apprehend the robbers. 

G. JVhat if you could not apprehend them ? 

F. fVe might kill them, I should think i and f the 
King would not pardon us, God would. 

G. How could you eitlier apprehend them, or, if 
they rssisted, kiil them, without, a stffficient force in 
your own hands ? 

F. Oh ! we are all good players at singlestick, and 
each of us has a stoui cudgel or quarterstc^ in the 
comer of his room. 

G. Suppose that a few of the club were to domineer 
ov^r the rest, and insist upon making laws for them ? 

F. We must take the same course ; except it would 
be easier to restrain one fndn than a number ; but we 
should be themcffority with justice on our side. 

G, A word or two on anotfier head. Some of you, J 
presume, are no great accountants ? 

F. Few of us understand accounts ; but we trust 
old l^illy, the schoolmaster, whom u>e believe to be 
an honest man ; and he keeps the key of our box. 

G. If your money should, in time, amount to a 
large sum, it might not^ perhaps, be safe to keep it at 
his lu>use, or in any private house^ 

F. Where else should we keep it? 

G. You might choose to put it into the funds, or to 
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lend it the squire^ who has lost so muek lately at Net^ 
market, taking his bond on some of hisjields, as your 
security for payment ^ mth interest. 

F. We must, in that case, confide in youhg Spel^ 
man, who will soon set up for himself, and, if a 
lawyer can be htmest, will be an honest lawyer. 

G. What power do ym give to Lilly J or should ydu~ 
gave to Spelman^ in the case supposed f 

F. No power ; we should give them both a dud aU, 
lowancefor their trouble, and sfiould expect afaithfkl 
account of all they hud done for us. 
' G. Honest men may chccnge their nature. What if 
both or either of them were to deceive you ? 

F. We should remove them, put our trust in better 
me)iy and try to repair our loss. 

G. Did it never occur to you, that every state or 
nation was only a great club ? 

F. Nothing ever bccurred to me on the subject ; for 
J never thought about it. 

G. Though you never thought before on the wi- 
ject, yet you may be able to tell me why you suppose 
men to have assembled, and to have formed nations, 
communities, or states, which all mean the same, 
thing? 

F. In order, I should imagine, to be as happy as 
ihey can while they live. 

G. By happy ^ do you mean merry only ? 

F. To be as merry as they can without hurting 
themselves or their neighbours, but chiefiy to secure 
themselves from danger, and to relieve their wants. 
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y tx. Do youbett^tfe that tmy King on 'Bsf^fperar xom^ 
pelled ihem to associate? \ ,»/•/; :., / ' . 

• F. liotb could one mtm compeLamuitiitide/? n King 
pr\ an^ Emperofy 4 'presume, is not baim^ witkotMA^ 
dred hands. . ^''^ r.i 

G.' fi^ft^ a prince of4hebl6pd skallyin'mty touniry , 
he SO' distingUisfied by nature, I shali then, wnd. thett 
onlyi conceive MfA tQ be a greater Timn, tliim you z 
but might hot, du army,- with a King or Gehemi at 
their head, have compelled them to assertihlet- . 

F. '^Yes-; but the army -muH Jiave been forkieiLby 
thJeir own qkoice ; One-man of a few can Ties^r gotern 
Tnany without tlieif consent. \ 

G. Suppose, however, that a mukit^de of \inen, 
ossemMdd'in a towU' or city, toaretoxkaosea\Kin§, or 
Govetnor ; might they not giva himyhigh . power and 
authority?' * ? . . i , i «./ . >\ 

' - F. To be sure ; but th^y would never he.sCjnad^ I 

hbpbj ' as. to give him a power'of^making their laws. . . 

,'G. ' ffTio else^hould mttAe tivem ?. ' • ;. \ : 

A The whole ndthn^orpeopie.' \ . ^ ^^ : , ,: 

G. jti^atif they disagreed ?v V ^ - •' i :. ^. ^. 

F." Th& opinion of the greater. nUi7^ker,'^<iltM']put 
village ' clubs y^Ust be taken y and prevail. . ., V 

G. HClM: {^Md be done, if the's^tkety w&esQ (^rge 
that all could not meet at the same pku^f 

F, A greater nu^bef mU^tckoose^a iess. . ... 
XG.Pf^sl^ld'beth^choas^rs^?:. . , • 

F. j^ll who are not upon'tk^parukdn dux ^hb, Jf^ 

TOJL. I. ' L ^ 
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' because he must depend uptnf, lAf WftNtt^* 

G. O^uUmtaJhw mm, 9m mmnm^^kHtwce^ 
ehoose the assembfy of lafshmukars as, mnsil m « k^^ 
number f 

F. As emvet^enify^ pwhipsii but / mimid nfit suf- 
fer any man ta ckoase amtkor wkg wm to fMA» l0m$ 
by vofueh my man^ army life migh^b^ takmfram, n¥f% 

CL Have ya% afreehaid m any com^ ^f^ty ^kH'^ 
tings a year ^ 

F. I have nothing in the uror/tf bm my. ^attk% inifite' 
ments qfhushandryj and kotuoioldgo^ ifigQtkfrwHk 
my farm, for which I pay ajisted iw< t^ tb^ sqvm^ 

6. Have you a vote in anyeity <r b(^pm$^f 

^. Ihave M voteai aUi buk Ml 4^> hymyhfih 
nest labour, to support: my uiffig mdfmfff d^V<f f«m ft ^M'^ 
whilst I €Lct honestly, I may defy the laws. 

O. Om you be igmoea^ th(9l thfi- JP^lim^H to 
which member^ an sent ^ thin ^mntjti, m4> by tig 
next market-town, iaumpQXMrtO^ iM4t mw 4«tc^ft ^ 
which you and your Jitm^ m^ btt s^/fiplio^ ^ gp^^ 
goods, thrown into pri^san^ a9BAi^m4epimti qf 4f^^ 

F. Ad9!eadfidpomerf HtninghmiMH^m^^^ 
1 never made inquitksi coneentmg tb^businm^lf i!^ 
Ksment ; but imaginad tfi^ im^ had hfiiikjk^/^ 
many hundred yeaes-. 

G. The common hms to wh^pm v^, ann egutd^, 
just^ and humane ; ktA ^ Kii^f4ndifMli/im^t^ 
kltertkem when they pIfMse. 
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- f. The KtMgcu^htther^fie to bedgMd meAi, MMf 
the Parliament to consist of fOeh ^^[itally gPi^d. 

&. Tfu King dlMie t&n(hhd h»fm; §ut ivAo ifkist 
jUdg* thb gobdM^t 6/ F^HiimerU m^ f 

F. All those whose property ^ freedom^ and HdiH^ 
:m^ be ajfedtid b^ thtir loWs. 

G. Yht ^ men in ^eueH u)ko inhabit lM$ kiH^dt^'^ 
Advi, Hkeyini, no ivtM; 6nd th^pMitm ^hieh I d^^ 
sif-i^di/oU to iigfi^ hAs ndthing/of- iU i>bjistt ihi the rt- 
storation of you all, to the right of choosing ihoiti tSISlf^ 
makeriy by ivhofk ydkt nUmeif bf ydW Kve^ inay be 
hiehfrdm ytki : ttttehd ibMl^ I ftnd it dUstfhcilyi 

F. Give irie y&ut pen. I k^t)et Uff-dte my Mm^ 
as it may be writt^, ^ith gi^tttei^ i^^H^ss. 

G. i applaud ydU, dnd irUst tftAt ytHt^ exdihple kUl 
befbllowed by millions. Another word before we pWh 
Recblleci y&uf dpinitn dbdut your ttUB iii this viHttge, 
md tell fne tthat 6kgkt to bi the coHm^UtAHii if ih^ 
Jtifig atme w^e to ihsisi oh rAdking te»i, df ^ iU 
bhihg them at his will andpledsit)^^. 

F. He too must be expelled. 

G. Oh ! but think of his standifig dm^, dhd of the 
fftiiitid, which fidw dre hH in skbitdfidty th&h^k c^W (h 
form. 

F. if M ioere to employ ihatfordi dgatHs't the ha^ 
tion, ihey would, aftd ought h te^iii him^ d* tk^ stdti 
pfduid c&nse to b^ a itdte. 

G. fVliat if the great dctoufitdUti^ etHdgtedt /<S#^ 
ym, ihjt Lillys ctnd JSpdmaris of iki ndH^, weri to 

hi 
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ubuse their irusif and cruelly injure^ instead qfjai{h^ 
Jidly serving the public ? 

F. We must request tlie King to renwve them^^apd 
make trial of others ; but none should implicitly be 
trusted. 

G. But what if a few, greats Lords, or wealthy mer^ 
were to keep the King himself in sidyectimy yft ex^rt 
bis force f lavish his treasure j . and misy.se his namej so, 
as to domineer over the people, and manage the Par^ 
Ikmient ? 

,. F. We must fight for the King and ourselves. 

G, You talk of^ghting, as if you were speaking of 
\iome rustic engorgement at q. wake ; but yqur,quarter' 
staffs would avail you little against bayonets. 
; F. We mig/U easily provide ourselves with better 

G. Not so easily. TFlien the moment of resistance 
came, you would be deprived of all arms ; and those 
who should furnish you zvith them, or exhort you to taJi/{ 
them up, would be called traitors, and prqbably put to 
death. . ' ; 

F. We ought always tlverefote to be ready, and 
keep each of us a strong firelock in the corner of his 
bedroom. . 

. G. That would be legal as well as rational. Are 
you,, my honest friend, provided with a mu^sket ? 

F. I will contribute no more to the club, and pur* 
thase a forelock with my savings. 

G. It is not necessary. I have two, and will make 
you a present of one, with complete accoutrejnents. 
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^ F. i accept it thaft^fuilly^ and wttl coi^efse wiik^cfu 
mtymV tetsiiteon other Subjects of^tkis^'kiryi. 
' G. In the mean while ^ spend ah hour every mom-^ 
fng in the next forihigki^ in-ledrningVto^priTne and 
load expeditiously^ and tojire and charge with lap0iei^ 
Jinrily and regularly. I say every morning y because, 
if you ea^ercisd'too lute in the wening.}'you may fall 
into some of the legat' snttres, which 'have been spread 

for you by those gentlemeity who would rather secure 
game for tfteir table) than liberty for their nation. 
' F. Some of my neighbours , who ha/ae seroedin the 
militia^ will readily teach me ; and perhaps the whole 
village' may be pervaded to procure arms, arid' learn 
their exercise'. 

G. It cannot be expected that tJie villagers should 

purchase arms; but {hey might easily be supplied^ if the 
gentry of the nation would spare a little from their 

. vices and luxury. 

F. May they turn to some sense of honour and 
virtue! 

G. Farewell, at present,' and remember. That a 
free state is only a more numerous and more powerful 
club ; and that he only is a free man, who is member 
of such a state. 

F. Good morning. Sir : you have made me wiser 
and better than I ivas yesterday ; and yet methinks, I 
had some knowledge in my otvn mind of this great sub- 
ject, and have been a politician all my life without per^ 



ceiving it. 
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indictmen^f «i^ (he mtenfms^ W ^V«af imh^tUn 



vffif^pr^fwei (fi k^ was given in evi^mce Mi ^kw. mlh 
wkai iromtien he published ii ; (md hh condmi m f^ 
wxal rekttmg to it wis prau^d. Witn^^^s ^^r^ af^ 
called ta his gmwul chamcW as a gwds^hfeai,^ 

Mr. Bear^qfi^ m Qnmseljbr the Crsnmy hcgmg 
editesmd the Ju$y la a veqf able a^ndjudkiws ^^^^k^ 
aud ths^ evidence beij^ ohfsedjQr the Crpm^ Mf^ 
J^r^kine spoie c^sfQllQWsfor th^ Dean of St. ^^h. 
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SPEECH 

* FOE THB 

DEAN OF ST. ASAPH. 



Gentlemen of th6 J*ury, 

My learned and respedtabte friend liav - 
ing infiMrmed the Court that he meiH»s to call na 
otJser witnesses to support the prosecuttouy you are 
Dovir ia possessioa of the whole of the evidence^ oa 
which the Prosecutor has veutuved to charge m^ 
reverend Client^ the Dean of Saint Adeph^ with 
a^ seditious purpose to excite disloyalty and disaf^ 
fection to the person of his King^ and an armed 
rebellion against the state and constiitution of hi§ 
country v which evidence is nothing more than his 
clirection to another to piiblish this Dialogue^ con- 
taining ia itself nothing seditioas^ within advertiser- 
meat prefixed to it, coirtaining 9 solemn prptest 
ng^stall seditioRv 

The otAf difficulty therefore^ which I feet to re- 
jsisting sa fidse aiild malevolent aa aocusatiop^ is to 
1)6 able to repress the feeling excited by its 
fplly .w4 iQJustjce^ within those bonnds whiph ipajr 
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leave my faculties their natural and unclouded opew 
rations ; for I solemnly declare to you, that if he 
had been indicted as a libeller of our holy religion, 
only for publishing that the ^vorld 'was made by its 
Almighty Author, my astonishment could not have 
been greater than it is at this momentj^ to see the 
little book, which I hold in my hand, presented by 
a Grand Jury of English subjects, as a libel upon 
the government of Jgngland. Every sentiment con- 
tained in it (if the interpretations of words are to be 
settled,, not according to fency, but by the commop 
rules of language) is to be found in the brightest 
phges of English literature, and in the most sacred 
volumes of English laws :' if any one sentence from 
^he beginning to the end of it be Beditious or libel- 
lousi the Bill of Rights (to use the language of the 
'advertisement prefixed to it) was a seditious libel; — 
the Revolution was a wicked rebellion ; — ^the existing 
government is a traitorous conspiracy against^ the 
liereditary monarchy of England ;— ^and olir gracious 
Sovereign, whose title, I am persuaded,' \^e are afl 
of us prepared to defend with biir blood, is aA 
usurper of the crovi^ns of these kingdoms. 

*Hiat all these absurd, preposterous, and trea- 
sonable conclusions, follow necessarily and una- 
voidably from a conclusion upon this evideficel-^thA 
this Dialogue is alibel,^ — following the fexamplet^f my 
learned friend, who has pledged his persoAal vera^ 
city in support df his sentiments, I assert, iipon 
pttj honour, to be my unaltered, and | t)eliey$'| 
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may say, unalterable opinion, formed upon the 
most mature deliberation ; and I choose to place 
that opinion in the very front of my address to you, 
that you may not, in the course of it, mistake the 
energies of truth and freedom for the zeal of profes- 
Hsional duty. 

' This dedaration of my own sentiments, even if 
my friend had not set me the example by giving you 
his, I should have considered to be my xluty in thtf 
cause; for although, in ordinary cases, where the 
private right of the party accused is alone in discus- 
sion, and no general consequences can follow from 
the decision, • the advocate and the private inaa 
ought in sound discretion to be kept asunder ; yet 
there are occasions, when such separation would be 
treachery and meanness. In a case where the dearest 
\rights of society are involved in the resistance of a 
tprosecutiQUi-^where the party accused is (as in this 
•instance) but a mere name, — where the whole pom- 
-immhy is wounded through his sides, — and where 
-tlie conviction of the private individual is the $ub- 
-versioti or sui:render of public privileges, the advo- 
-cate has' a»mdre . extensive charge :— ^the duty of the 
patriot citizen then mixes itself with his obligation 
ito his diept, and he disgraces himself, dishonours 
his . profession, and betrays his country, if he does 
-fiot step forth in his personal character, and vindi- 
cate the rights of all his fellow-citizens, which ai^ 
^ttacked through the medium of the man he is de- 
ifi?^>4ing; <5pntlemen, I do not mejin to shrink fron^ 
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that respoTUMbiliiy upon this occtaikm ; I desire to be 
coiuridered the fellaw-criminal of the DefendaBt, if by 
^roiir verdict he abouid be fonnd ime, by piiblisliing 
in admed spei^to^ (which is substantially eqiuA in 
goih to the psbbcftlion that he is accosed of before 
you), my hearty approbation of every sentiment oooh- 
tahttsd in this, little book; promising here, m the 
ftce of the wotrld,^ to puUisb them upon every 
suitable oceaMon,. amongst that part of the eommok 
nily wilbia the reaeh of my precept, inflnenee, and 
example. If there be any mote prosecutors of Hhis 
denomination abroad among^ us,, they kncrw how to 
take advantage of these declarations '**'• 

Gentlemen, when I reflect upon the danger whtdi 
has often attended the liberty of the pfesa in foraier 
times, from the arbitrary prooeedings of abjecf,, nflk 
priocij^ed^ and depenckuit Judges, raised ta their 
situations'^ without ^ilities or worth, in proportion 
ti> th^ir servility to pow^,. I camiot help eoi^rate-* 
latitig the public that you are to try tiiis iadicf meoit 
with the assistance dF the leamtdi Judge befaee ]po%r^^ 
nmdi too iastrocted in the Fawa 6f this land toimiat 
lead you by moatoke, axid toa eonaeientimia to ttiiffiu 
struct you by design* 

The days indeed I hope are now^ paM, when 
Judges and Jurymen upon state trials, were cosb- 
stantiy pulling io dii&nent difcctions:; the Comt enn 

* It will be feen hereafter, that whisn the Qialogae wps brought 
before the Court, by Mr. Erskine*s motion to arrest the judgmentj 
ths Court w^s obliged t&decjaretha^ it centfiinet} ne^iUej^I m^Mp 

5 
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^etvouring to mnihilate altogether the province of 
the Jury, and the Jury in retam liatening with dia* 
gttit, jealoasy^ and alien^tion^ to the directipQa of 
tbe Court. Now th«y may be ei^pect^ to be tried 
with th&t harmony which i3 the beauty erf" our legal 
constitution ;«~the Jury preserving their independence 
in judging of the intention, which i» the esimUM 
of every crime ; but listening to the 0)»nion of th^ 
Judge upon the evidenoe, and upon the law^ with 
^at respect and attention, which dignity, learoiipg, 
and boneat intention in a aiagi9trate must and ought 
always to carry alopg with them. 

Having received my earfiest information in my 
profe^aioo from the learned Judge himself*, imd 
having dai^ occasion to observe his aUe admimfitra* 
tion of justice^ you may betieve that I anticipati^QQK 
thing from the Bssoxh unfiivoumUe to innocence 1 
Mdbl haw experienced his r^rd in too many ia-« 
stances, Qol to be surQ of evexy indulgence that ia 
perranal ta myself^ 

Tbesfi emaideietiott^. enable m^ with mom iree* 
doDa to 9Budbe myi addiresa to you ijipoa the^menta of 
tiw: pmeeeution, in the i8aue.of which your own ge-. 
neval rijg^^, as. membeita d* a €x^. state, ere^ not lass 
involved, than the private rights of the individu^ I 
am defending* 

Gendanen, my veverendf friend stmda before yo«r 

a<s^igl.glf^d^^ t)efefa towiiaai«)4 fe.ihe-bcpcb^ 
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iincter circumstances nj^w aod^extniordindry^ and I 
might add harsh and cruel ; he is not to be tried in 
the-foram where he lives, according to the wise and 
jnst provisions of onr ancient laws ; — he is not to be 
tried by the vicinage, who, from their knowledge 
©F generpl character and conduct, were held by our 
wise and humane ancestors to be the fittest, or ra- 
ther the only judges in criminal cases : — be has been 
deprived of that pmilege by the arts of the Prose- 
cotor, and is called before you, who Kve in enolher 
jwct-of the-countTv, and who, except by vague repu-> 
tation, are utter strangers to him. 
\ But the prosecution itself, abandoned by the public^ 
and left^ as you cannot but know it is, in the 
hands of an individual, is a circumstance not less 
extraordinary and unjust, — ^unless as it palpably 
refutes the truth of the accusation.— i-For, if this 
KttTe book be a libel at all, it is a libel upon tke skU^ 
tmet censikuiion of tke nation, and no$ upon any per-^ 
son under the protection of rts laws : it attacks the 
character of no man in this or any other country; and 
therefore no man is indimdualhf or personally injured 
or ofiended by it: If it contiun matter dangerous 
or offensive, the state alone can be endangered or of«* 
fended* 

And are we then reduced to that miseratde eondi^r 
Gon in this country, that, rf discontent and seditioi) 
be publicly exciting amongst the people, the charge 
i)f suppressing it devolves upon Mr. Jones ? My 
k^m^ friend, 'if he would have you believe thfit 
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tliw Di^lpgue is seditious and daiigerOus,-: must/ije; 
tirivea: to. acknowledge, tliat; Goy^nflpcnt /,l^ 
grossly neglected its trust 5^ for if, as, hes^^js,, it.l^ 
an .evident tendency in^^itfc^l tiqies tOcSftir^^iip 
aloriniug con>mptio<i6,, anii . tp . prpcur^ a;r^<H''^J9 
the repr-esentatioa of tl>e.peopte^*l?y.vi$Ipnper;%ili; 
force of iariBS ; — and i^ . ^s He likewise B^ys^^' >l pi<^l«^ 
pros^fHiition i^ a,, proofleding qalc^ajted <0j pr^v^H 
these probabletoQaseqfuences^;. :Avhat e^was^jja^fee ^re^, 
paitd to make for the . GovenHiient, u^h|^,' wlVEp*i 
according tQ the evidence cif his own witness^ anj^^ 
plication .was cpade to it for thi^ ejtpressS purpfl^fftir 
positivelyyami on deliberation fefu$^<o.prosepiUe^~!v 
)5^Ji^t wiji fee say for oue learned ^geutifoian *, wlia 
dead is lamented, and. for another^, who livi^ag kr 
bt^llpurbd. :by the whole profession ; botli of wl)9piy 
ow the appearance, of this DiaJog^ue, vrere charged 
witjb the duty of prosecuting all offenders against the 
state^ yet who aot only read it day after day iijb 
papfiph^ts and newspapers^ without stirring agaiast; 
the puljlishers, but who, on receiving it from the 
Lor4s of tl?e Treasury by official reference, opppsed 
a prosecution at the national expense ? — Wliat will he 
say of the successors of those gentlemen, who hold 
tli^r offices at this hour, and who have ratified the 
opinions of tlieir predecessors by their own conduct?—- 
And'What, lastly, will he.say in vindication of M^sty 

* Mr. Wallace, then Attorney General. 
* t Mr. Lcey iate Attorney, ^ then Solicitor General* 



ittdf, to my kiiowl^ge not unacquainted with di« 
mA^ec%f ytt (torn wh^nee no orders issued to th^ in* 
ftrior servants of the state ? 

So that, aft^r Mr. Fit^smtoriee, ret>res«nting: tbi* 
Diakigue a« big with riiin to the public, has bfietl 
ktff h«d nt by the King^s Ministers At the Trensury ^^ 
by the King himself, of whom he had an addience;-^ 
Md by thos^ appointed by his ^sdom to o^ttdoefi 
dl prosecutions ; you are called upon to believe thiM 
it i^ « Ubel dangerous and destriictive i--^^nd iStm 
v9in]&. the state, neglected by those wbd are charged 
with its preservation, is tottering m its cenore^ ifM 
Mit^ constitution of this ancient natioA is hap^ 
pily supported by Mr. Jones, whd, like another AtW^ 
bears it upon hts shoulders *. 

Mr. Jones then, who sits before ydu, is^^ dldy 
man in England who accuses th6 D€!fendianl. H0 
alone takes upon himself the important offlee of dic^ 
fating to His Majesty,— of reprobating the pfroCMd^ 
ittgs of his Mhrister s,— and of superseding hfe At-* 
tornty and Solicitor General;— and shall I insult 
your understandings by supposing that this ad^USlBM- 
tion proceeds from pure patrtotism and puMte ^ril 
m him, or more prf^perly in tkdt &ther g^mlnhdnf 
mhose deputy upon this otcdsioii kt U ttell kn&iM id be 9 

* Mr. Jbi^es/ the presefnt MftraM 6f ih% tk^*s ^kmA, M* 
caaie entangled in the prosecution as the attorney of Mr. Fit2- 
maurice, brother to the kte Marquia of Laoadowae-^he is cs-' 
teemec} » verf worthy inao> and ha» smce lived i& habits of in-* 
timacy and regard with Lord Erskine. 
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WbetW si»ob a s^upposition wok^iI nqt uideedi \m 
w tnsuk, ins candyct as a public pro^ociitor wiU bs8l^ 

He off^ti^tty piU; thq indictment . ki a ngdfut 
course of trial in the very neighbourhood, wh^ce itef 
o|kei»ii<>a& mmb hafve ba^a most fek^ and ^he^e^ if 
€»rtiiij#8l In its obje^t^ tbe^ criiHicuUity ifuist have 
h^m t^e mc^t. pbvious. A Jury of tha)t vicinaga W99 
aiiiiembfed to try it^ and the Dean having re^qii?^ 
tiy aa^istanoe on th^ occa»on, I . travelled tp^p 
fauadr^ miles with great iacouveaience to my^ifg 
to do him that justice whicb he was entitled to as mjr 
IHandi and to p^ to my country that tribute wbi^h i» 
doa fvom every man when the ukbexy ow xps bim^ 
is nil^'adied* 

Xhe Jury thus assembled, was fonned from the 

first characters in their county : — metx who woukt 

have mo^ willingly condemned eitlier disafFection 

to the peiMU of the King, or rebdlion against bis' 

gavei*mnent ; yet when such a Jury was empan^ 

]3i^le4s ai>>d such names were found upon it as Sir 

• IWatkyn Williams Wynne, and others not less re* 

fpftcjtable, this pubik^pirited Prosecutor, who had w> 

pjih^r eil^ct than public Justice, was confi>unded and 

appaJled^'—He said to biaiself,. This will never do.-^ 

AH tbese gjoi^tleoien know, not only that this paper 

is( not in. ittelf a libel, but that it neither was nof 

cmid be piotbUshed by the Dean with a libellous in* 

tentiou 3 Hfthat is worse than all, they are men of too 

proud an honour to act^ upon any persuasion or au- 



166 MK. ERSKIKeV SPCECH 01^ THE 

fhority, against the conviction of their own con-* 
sciences. But how shall I get rid of them ? — ^They 
are already struck and empannelled, and unfortu* 
nately neither integrity nor sense are challienges to 
jurors. 

Grentlemen^ in this dilemma^ he produced an af- 
fidavit, which appeared to me not very sufficient for 
the purpose of evading the trial ; but as^ tbose^ 
who upon that occasion had to decide that questictt 
Upon their oaths, were of a different opini(>n; I 
shall not support my own by any arguments, mean-^ 
kig to conduct myself, with the utmost reverehce 
for the administration of justice. I shall therefore? 
content myself with stating, that the affidavit con- 
tained no other matter, than that there had been 
publicihed at Wrexham an extract from Dr. Towers's 
feiograpby, <5ontairiing accounts of trials for libelii 
published above a century ago, from which the Ju- 
rors (if it* had fallen in their way, which was not 
even deposed to) might have been informed of their 
right to judge their fellovv-citizens, f6r crimes af- 
fecting their liberties or their lives ; — a doctrine not I 
often disputed, and never without the vindicatioft 
of it, by the greatest and most illustrious names in 
the law. But, says this public-spirited Prosecutor, 
IF THE Jury are to try this, I must withdraw my 
prosecution ; for they are men of honour and 
sense ; — they know the constitution of their country, 
and they know the Dean of Saint Asaph ; and I 



Have thertlbre hoAinfe Wft^BiHf ib'^y' t!6 ft6 Jddge^i 
litag^^tiri^ that the mindik Af thb^^^al Jwy at*e 9i> 
j^jutfieedi by bfeing tokl^ fKat fiiejr are Bnglisbnt^^^ 
and that ih^y have the power df iM^quiftin^ a ttefehdaM 
accused of a crime,, if they think him innocent, thM 
tliey ard tittfli to «t iii jodgiftent upotf hhh. Oen- 
tltfmeily th^ scherhe Succeeded ? and I ^as^ jint itt 
my' bhaii^e, and whieeled^ back agahi, Witimhe niatteir 
ill my poeUtt which had postponed t^ tria3 ;'•— mat*^ 
ter ifrtiich was tblfe fburid in tvery rfhftp in Lohd^n, 
and which had b6^n dqnally wkhih-the reabh of wexj 
man, who had sat }ilp6rtvt jury since the thxii^ of 
King Charles* the Sedondv 

In this manner, atioVii a^^ear i^o, lihe Ph>sieciatoi 
deprived my reverend fiiend of an hModriable ac- 
cjuittal ill his oWn ditiitrf. It is a circomstance 
Dlateriat hi' thci cbhstd^raHbiF 6f thift indidtmtefit; 
because^ iri administering piiblic justice, you will, 
I am persuaded, watch' with jealousy to disiDover, 
whether public justice be the end and object of the 
prosecution : and in trying,^ whether ray reverend 
Client proceeded malo animo in the publication of 
this DiMogue, ydu will certainly obtaiA some light 
front cSolTldiiiing, qm> animo the Pibsecutor has ar«' 
raifitied tiiih before yoo; 

wHWi the indictment was brought down again to 
trial at the next following assizes, ther^ were no 
more pi(ttt|JHlets to fbrth a pretext for procrastina*" 
don. r wds surprised, indeed> that they did not 
cflliploy sothtf df tKdr own party^ to publish one^ 

VOL. I. M 
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pud have recourse to the same device whidi had been 
«o sucoessCul before; but this mode dther did not 
strike, or was thoi^ght to be but fruitlessly deiayiog 
that acquittal^ which oould not be ultimately pre* 
veiled. 

The Frosecutor, thevefiue, secretly sued out a writ 
of certiorari from the Court of Kiiig^s Bench^ the 
eSect of whidi was to remove the indictment from 
the Court of Great Sesdons in Wales^ and to bring 
it lo trial as an En^sh record in an English county. 
Armed with tins secret weapon to defeat the honest 
and open arm of justice, he appeared at Wrexham^ 
and gave notice of trial, saying to himself, ^^ I witt 
<' take no notice that I have the King's writ, till I 
^^ see the complesuoo of the jury ;~>if I. find them 
<^ men fit for my purpose, dtber as the prostitutes 
^^ of power, or as igen of little minds, or firom their. 
^' insignificance equally subject to the fiiown of au- 
f^ thority, and the blandishments of corruption, so 
'^ that I may reasonably look for a sacrifice, instead 
^^ of a trial, I will then iceep the certiorari m my 
^ pockety and the proceedings will of course go for- 
<^ ward ; — but if, on thecontraty, I find sudh names 
** as I found before ; — if the gentlemen of the county 
'* are to meet me ; I will then, with His Majesty's 
^f writ in my hand^ discharge them from giving that 
^^ verdict of acquittal^ which their understandings 
^^ would dictate, and their consciences impose.'* 

Sach, without any figure, I may assert to have* 
been the secret language of Mn Jones to himself, un*. 
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less he tneaUB tb slander those gentlemen in the face 
of this CoUl-t^ by saying that the jurors, from whose ' 
jurisdiction he, by his certiorari^ withdrew the Indict* 
ment^ w«^ not itnpartid, intdl?gertt, and indepen- 
dent men i'-^-a sentiment which he dares hot presume 
even to whifeperj because in public dr in private he 
vfOvl6 be silenced hy all who heard it. 

JFrotii^uch a tribunal this piiblic-spiri ted l^rosecutor 
shrunk a second tiiile : limd just as I was getting out 
of my chaise at Wi-exhant^ after khdther journdy 
from the other side of the island, without even no- 
tice of an intention to postpone the trtal, he himself 
in peifSon {his counsel having, frdfli a ^ense tff ho- 
nour and decency, refused it) presented the Kihg^s 
writ to the Qiief JuMice of Chestef, Ivliich dismissed 
' the Dean for ever from the judgment of his nagh^ 
hours and country tDen, and Which briogk him before 
*}'0u to-day. 

What opinion then must the Piros^qtor erl- 
tertain of your honour, and your virtues, wnce 
he' evidently expects from you a verdict, which 
it is manifest from his conduct he did not venture 
to hope fer, from such a jury as I have described to 
you ? • ' ' ' "^ • - • , 

Gentlemen^ -I'bbserve an hpnest indignation rising 
in all yoUr countenanees on the subject, which, 
with the. arts of ah advocate, I might pasily press into 
the service ol my ftiend ; btft as Kis dtefence doe» 
nbt require- the support bryour resentments, or even 
4rf thoW^fednest pr^^ices, to which liberal minds. 
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are brut too o^ni williQut etcijbitiod, Ishidl dra«r m ' 
vdil Qver all. bhat may soduee you fcoaii the wireett^st 
and tliasev^eroBtv judgmentv 

the ProfiQcutoF^ ^pt for having; publishocLtbift Ubdei 
bc^.;r^hatis not the charg^zr-^hefiftifcidict^fiu^. 
publishing a ^sr, scandaloi^ and midiciout fibe}^. 
aiid fpr.pubK^ing^t (Lam. ncoM gpingtto readitbevaty 
wQ)r4s.of the <^rg9). ^^ with a ma}iddu0.ck»ufi|! wijl: 
^Vu>teutioo \.Q.^ffii» aofipBg ttie 9ul:9eet« oCthilt 
^^nsalffi. jfa}Qu^f|%^ai)kd susfHoioiifi of: the King^ m^: 
^^ hi^t Qoy€rI}l9f!P^}r^ta^ oceata c^flitfSactioni tO/ l»St 
^^ pers^ ^tHUi 1^^ 8^tion8tand^taiaiuU8iwithw tj»^ 
''kingiJoin i-*-«wl ta ex<?te Jfisr M^e«t^;» Ittl9<¥^h 
<'rtQ atteippt), I:^ smy^A rd^d^lioiL and: nofeticei t^ 
^' fubvdrt. thf^ st9te%a04 cons^ifajity^i^^fc the mtim.'' . 
.^The^,^nt not wqfdsiof ^rm,, bttt of tbe^vwyie*- 
sence of the charge. The Defendant pleadft.thAt be' 
is^BQt gjitMlt^y^aadrputirhimse^ ufM«i ym t^coiratty ; 
aud itis fit^. t^re^€^ that yquifilM^uld/he dt^tiint^jEt 
informed of] tb^ ^eotof f^ig^pen^'Verditi: oCi^ltyi 
ou, s^.a^ ismw^ : before, yoji visfitfiri& to p^oncmnae^r, 
it^-7-^ &ucfa a. y^HTcKctyp^ d^ tN^ ]»(»'dy. find^ , tbat>. 
the Defendant published the paper in question i\£ofi 
if. that were the whole scn^jof.sudita findidgi in- 
volving; no. examination into the.fnenteof the thing;. 
pViblisbedi^tbe teirm, Sldltif mig^t he^wboUy, inapr 
p^cableaod^uDJi^it^ beoauset^ pubUcatioa ol; th^ti 
which \s not criounal, cannot be;a<viniei and because . 
a^^num (nniaqt ht S^ity of. {i^bU^JiungtiKitwbijdiv 



^mfdiis m it ^tMng^^^c^ doilstitftft^ gtiSt. * ^Tlilts 
<4lMeFvatl€W .lb < ;& »B»fiTfea %y ftfe lal^guago e/f ^ te- 
^WSrf-, Ib^ if Cbe^€il»dlct of griffyinVdWed "norther 

.ltot?^tfi« te''\«6*tfe*Dt*'df ]^tbrt*ingVJ-3^ iixdf, 

''bMds diking iiMfi^nfbftft peibK^l^f%, We 

i|b»tid fA«l( ji^^ ,«ilM^ *M4llh«M' t^y}f% «o it tile 
epithet of guilty, no judgment <ir fwftirtimfeftt cd«ild 
feXow ipom tj^\i¥< ^rdik r^ ^^ 0^5" iftM^fere call 
opdil you te f rbtlcMMee tti A gultti wliidk^tiliey^lM 
jihi tid' eA»dbe kMO, 4M^krno^h9dgin^ ftt the ^ftiik 
i^e^ ditt it ean be fit^y tMX>D^iiAteed %y mtfn Btf>r 
"vcm :-**^ pofti<$<Mi isli<K^'iQg to 'cpnseiekce^ und itisulU 
hfig to <$omfnoA seme^ 

' Itldeed^ fe^ery {Miit- bf the fWHtl exposes tite 
'lAysurdity of a ^wUct of guilty ^ vAaAcii is not 
^^MMfiddd on a pvevioM JudgMont flwit ^e master in- 
dicted is a libd^ and that the Defendant publish^ it 
irith tt dri<ni0Bl intetttioia ; fyr if yoai praaa^nce the 
^ifvoid ^ftfiSgr, ^i^fChdttt meaDiBg to (inddadition in the 
lAiing published^ or in the mind df the publisher, 
foa eKpofie to shame and putiislMiient the innocence 
*«rhich yow mean to protect ; since 4^e instant that 
you say th^ Defendunt is guiUy, the gentleman who 
^|6 winder the Judge is bound by law to record him 
^i% in mimiier 4md fdrm a^ he is accmed ; i. e. 
guilty of publishing a seditious lifeel^ with aiseditious 
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intpntipi) ; ' ^ad t]ae Cooft alK>iFe i» KbowiM 

^n4 to pu|; the laiDS ooiiBtniction on, your findwg. 

T|)US| mthpt)t inquiry ipto* tb^ only cirquinstgnop 

^hloh can owititiite guUi, md wittioqt m^siiuig to 

^nd the Qelendap^t^a^y, you nmy be soduoed intd 

a judgment wl)|ch ypur <)pp«oi«ioe» nifty iwolt rt, 

tnd your $pt0u^ U> tb^ work} ijepy ; bnt ^hicb the 

fwt^rs of thU $yst6n^ bft^e feiolved tb«t yo» ^hall 

. not explain to t^ Co|irt| wt^n it ia prop0fding to pq- 

nish the Defendant 09 tlie#utt)prtt^ of your intend^ 

v^dtct of ^uittal, . . 

' Asaproof that thin is th^ plaiq 89d3inq>le rtate 

;0f €he queationi I might venture tp aal^ the learned 

Judge^ what answer I should reopilr^ fi-om the Qourt 

of King's Beni^^ if yqu were thisi day tp^&id ^ 

Pe^n of 5t| Asiph guijty, hut without meaning to 

find it s^ libel^ pr that he publislHpd it wUih a wicked 

.aiid seditious purpose;, and I^ W^ the foundation of 

ypur wishes ai^d opinions^ should addre^ myself 

thq^ tq the Co»rt when he tvaa called up ftir jod^ 

V\PHtt • ' . : • i, .: . 

^^ My Lordsj I hope that^ in mitigation, of my 

f^ Client's punishments you will consider that he 

f^ published it with perfect innocence of intention^ 

f^ believing;, 01^ (he highest authorities^ tbateveiy 

f^ thing cpntained in it was agreeable to the laws and 

f^ constitution of his country ; and that ypur Lord* 

^^ ships will further recollect that the Jury^ at thf^ 

V trial, gave; no contrary opinion, ficdiQg pnlv (^ 

!( jfact of publication f'' 



TRf All C* THE BiSAn Of' Vt^^ABikfn. l6f 

. Geh^Qenien^ if the patfence and ibrbeilranoe of 
Hie Jadges permitted me ta get to the oonclu&dbn 
of such an absurd speech, I should hear this sort of 
language from the Court iri answer to it : ** We are 
<* surprised, Mr* Erskiiie, at creiy thing we havcf 
** heard from yoU. You ought to know your pno^ 
^^ fedsion better, after seven y^i^ praotice of it, 
<^ thto to hold such a language to the Coiirt : ydu 
^ are estopped by the verdict of g^lhfxf^(^ saying 
^^ he did n0t publish with a sedkiausintmti/mi and 
^^ we cannot listen to the dedareftions of jurors iq 
<^ coritradiction to their recorded judgttient/' 

Stj^h would be the reoeption of that defence i^u 
««} .thus you are ask^d to deliv^ over the Dean of 
St Asapl^ into the hands of the Judjges^ humane and 
Mberal indeed^ but who could (lot betray* their oatihsj 
because you had set thbm the example by betraying 
yours, and who would' ^refore be boiund to believe 
him cridfiinal; because jn^u- had said so on the record, 
^ough in violation of' your opinions^ opiniona 
which, as ministers of the law, they ooold not act 
upon, — ^to the existence of which diey oould not even 
advert." . 

The cbnduct of my friend Mr. BearcroA, upon 
Ibis occasion, which was ma#ked with wisdom and 
discretion, is a farther confirmation of the truth of 
all these observatioiis :-*-/or> if your duty had been 
coftfined to the ftmple question of publication^ his 
fiddress to you wcmld have been nothing more, than 
that he would call his ^tness to prove the fact thai 
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l4^ Gfiafi giiiiisfi^ tlUf p»f^^ instead 44 Ai4u|[|ng 
to you> 9S he h^s ^e with £^1^ ;aht%^ ^ DIM 
tibellcHis qtUire ,Q|f the |)(ib,yci^oa. TJ^cure iU, tbf it^ 
i^xe^ n gross fia^on^jfitegcQr m hll M^qeflf to you^-r* 
Q9(t from want qf hi* i)#u^ prc^si^p^ faKit heq^sd 
he t^ haropere4 by hi^ gQp4 jensp in ^fmtmg «l^ 9^ 
9tird argufofinti i^hieh hiffepif to ihf HFca ww iy for 
hie pprpo$e ; ifor he yet* €wt with raying, tjipiat if you 
fth«U be <^ op^nioa it h^ 119 ^den<g^ 4^ ^w^ »* 
4kion^ you m^at ^xiA hm not guilty i wA wda 
wiUii .t«Uing yqui that who^her it Im or 4^ mt m^ 
tendency, is # ^^^tiegt^QH oi Iqw f^r the ^Bm'h *nd 
ibreigii to the fiw^ent cQnaidofatiQQ.-fTrjt r«qiii0ss^ 
tber^are> no oilier fycpity thaa thftt of keqpJHK 
Imrakej t» 46e throii^h 1)he fallacy of p«(^h ^^ptrin^ 
9fMl I sfaaU dfieKilore pixy^eed to % b^lBw» 9Q9 ^ 
^d»ervationa I haw ma4e upon thia IDialqgHfe^ ivt^iiufih 
3^u iEure decirai to eoiiaiioeiift a jibe)^ 

I haveridrQady c^itve4> ^mi it ia iod^d lyi «H 
bands ^diaittad, dyat if j^ bp Jib^UoHS at .<^1, it i* 9 
Uhel on tihe(pubHcg9»«miiieidy nAmi ^kH ^1aq4^ 
1^ anyipriySaite>iwtt» 

Now to constitute a libel upon the goverQuiettt^ 
ma of two 4Aikigs a$ipe(m it<l me t<» )b^ ^^ 
ce«sary. The piabli«Mkm imist fiitbei: Miwg» {m4 
toisreprie^sM tbe<gctoei;ali|wincipleti> on Mrhiqhtt^««b 
Atitution is dound^d, with 41. 4e$i^ to readfir the 
{leople tmlitdflqt jMidd^soonte^fced iund^r it s-rH^Tj^ui? 
jmltii\g the fi^t^ priira|>tea. of the gpyeiw«e9t m 
the obalraGt^ oniflltiaof qM the ^(tJMg i4mi»i|l^«lM» 



M to JX)n3iiiic0 Aifatyiof •^ wfl^d 

Let tisilif thiiclitfle pMDii|)^ 
kodUt tibe Deife*dliini«tand Jstr &U by rtiie teat, 
i The )hegkiim^ of Itfafe fonipblcit^ and ^mdaed tlie 
midoeit »id JiaiaerBal scope »f it, is to Tdodor my 
Mpp^jtoiirtitotion^raiid Ifae ]irki(&pfes jon «4ikb k 
Is feionfed weU .pnderstood^ hy ^ tlfftt |iart. of (the 
cotndniBily JHAiich «e out of the pole of d«Lt liiidm* 
Ica^ %ii>ef9i ^tc^iies 4nd iBctentife Tdleotiom ;f^ 
A porpbse trfity poUic-spirited/ Und ifdiich :<»uld Mt 
be better mttectedy (thaoDby harviiig iiccaua«e to fiunU 
Uut ootipiimbM <diQMi fmiti ^^oiiiipoii ilife, mare 
idited-to (the &aine of unlett^ml nqi^ than jabatraot 
rii6er«atioDS« 

Ik wiais tbft icatittdkraticm diat dod fiir Willirai 
IjJoDBtt #^5 % gOftUmaii etf^geeat le^pnii^and ^cdletat 
fvwdp^tey to compose >tfai|( fiiajpgue, ^and ^wIm ioi^- 
^jftedi«td^;«ftiet wx>^jq|n^ Witiself ito iw llie aatiior, 
Mii appolintedbjrethe iCing^te be 4ne of itbe Snpremfe 
^iidgni' qf our .Asiatk enapice: nrbene, h^ would 
bar<%Jiam been Miwbed to i^reside) if his work faa4 
b«|n Aooght sedilkuK, G£ 4bis I am (sm^, tbat bis 
faMeatEbM nvere StfksAf the ieo^teaiy. i Jj|k thought 
•nd felt^ jp idl meoi of sense mostifedi and ijiuidc, 
Ifast ttewiiMifi 119 amode so 4iijely to inrakate oba*^ 
dience tp^gomrmMat in aii fingKriiiaaan, as to make 
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Vim Mxfaamted with its priaiBiplet; ftinoe tipeBngliBli 
^wistitutioii tnost alw^jTft be cheriAed^ and refered 
€uc% in the proportion tfantit h tmdentMd. 

He tbemfore divested his mind of all those cfasmol 
-vefineinents which so remadLBbly cfaaracteriae it^ and 
composed this simple and nataf«l Qalogti&bcfcweeat 
a Geritleinan aqd a Famer : in «diich the Gentle^ 
-sttn^'meaning to ittiistirate the great pnctpka of 
fdblie gc^remnient, by oomparing Ihem wttfi.ithe 
lesser oombinaticxas of . society^ asks tlie Fasooer^ 
what is the object of the little d'l&b m tbeTiili^ of 
which he jsa member ; and if. he is a member of it 
tm oompulsion^ or by his^freeoonsent i-^f tibe pre^ 
aident is self-*appointed^ or rnlesr by dectioa N~If ha 
would submit to his taking the money fironi.tiie faooi 
witbbot the v6te of the members ?^witb many 
other questions of a simifav tendency ; and being 
answered in the negatirej^ he very himiiioiiriy briiigy 
ibrwavd the analogy by making the Gentleman aarf 
to him> ^^ did it never occur to you that every state 
** is but a great dub }'^ or^ in other wofdliy that the 
greater a^well as the lesser societies of mankind are 
held together by social oompacts^ and that the go* 
ternment of which you are a sulgeet> is. not the rod 
of oppressicm in the hands of the strongest^ but it 
of your own creation ;-^a voliurfaiy esumation firom 
yourself, and directed to your own advanta^. 

Mr. Bearcroft, sensible that this is the just am} 
natural construction of that pert of the Dialogue^ waa 
very desirous to make you believe that the other ^art 



4i£ it, toac^Hf thet^fofm ia the f^rtiqentatioii of 
&e people bi Ikr&mtott liad no reference to that 
OontesLt; but tbitit KiMtp.be connected with dl that: 
Mows about bearii^ anoflu I must tbiei^rebf^ 
your mefiti^ to that {tfrt of^ pubUcatlQUi whidli 

Tbeikntkoiaftttj^to^el^er, ophist^ii^ 
bim he had no voti^ ^^ ]>o ytm know tbait sixmasi 
/^ in seraa lanre> likeyoa> no iiN(nce^m: tb* election 
^^ of tiiqse who tnake the Um whiqh' bind your 
^^ property tn4 Ufer*; And then asks him to sign A 
petition which has for ita object to render electiona 
eoHextensive with the tra^s which they repose* — ii^nd 
18 tha'ea man upon the Jury^ who does not fee] that 
all the other adv^auatages of our constitution are .lost 
to U5^ until this salutary ^ject is attained ; or who is 
xiot ready to applau4 ovei^man who seeks to attain it 
by m^ans th4t are constitutional ^ 
,' But> according to my friend^ the means pr-oposel 
were not constitutional/ but rebellious* I will giy^ 
yoa his own words^ as I took them down : '^ The 
.^^ gent}emanwas sayings very intelligih)y,*-*Sir^ I desire 
'* you to rebel, — to clothe yourself in arroourj for 
'^ y9U are cbe^ited of your inheritance Hqw are 
^* you to rectify this ? — How are you to right your^ 
*^ selves ?— Learn the Prussian exercise." 

But^ bow does my friend collect these expressions 
Jfrom tbe wprds of the passages, which are shortly 
these : ^ And the petition which I desired you tq 
^' sign has only for its object the restoration of vour 



^^ i$gbtto^hot>6e^t4kw*«Mfcti%.^ :( (iottCeissf am 
«t ^a losd to coneeivi^ tmttr llii»>fHlligiiwiiimpiw fiiiAi 
lis vfBy into «i)i6 «entaiiiM.' Ic « ft 'fliiist: *diaitiai' <«^ 
«^<lescribing pen im& iDkn^-^CdHMOt^ti ftiM tngn a pe- 

SL soldier^ can do either ;-4iiil4 46 itfifi^fgdmyt^amtit 
m^ a gun. Thene Isy'^edidHy aMIf^^ in 

my fri«n^« cofftAM^Oii^f th6i^ Vkealk^ 

5^ <3f fbe pMllio<i is 4he '^Itdbekig rfHaMia^mikers ; 
%ti1: aedording to Wim, tH^rtt^a tt) be4in «fft df all 
<aw'ntna](^et4, ami of all^^liMirs : for iiiN(tliey>taitt wi^vA 
Hinder 1k\e Prtte^neni^^iaa* >He liiuk Iw a^whiiiw 
«fcal ise^iolaf^ vrb6 tells ^ F«nnw to «igM a petilioii 
Ibf ihe impfovetRent of ffy^emmmk^ iiit real pur*- 
fjme being %o s€ft It «ipoti i!tm die <»f « rebdKatt> 
«vrb€«tlier there ^louid lie atfiy gdvettiiivent adall. 
' Bivt, tot tne ask ycm^ QeofAemm, wiietber endk 
strained constructiom are to be<Mil^rtfted in a onrniml 
proseeulium, wlien the«iinpk«uttd9^afturat<e(matri}0lioa 
^ language fells in directly M4th the Act ? Y^y* 
eennot but know^ that^ art; tlie time ^vf^ien tbw Dif^ 
logoe Mraa written^ the ta(ble of (tie Honae -of Con^* 
iBOns groaned with petHione presented to the House 
fi^m the most illtistrious i?an}eB and tharaelei^^ je- 
pfesen<$iag the most important <5omtniifiifties in the. 
nation; — ^not wiirh thetln^eatofiheTnissian exereise^ 
hut wilih the prayer of faumiTity and respect to the 
liegisSature, that some immediate step shorfd he tak^ 
te avert thatmin,^tch the defect in the represent^ 



ation of th« peoj^mxist soener or later brirfg^^ upaa 
this faUiag empire. I do not t^hodse to Qnteritltd^ 
political didcusaiofis her<e. . But we all kaow^, tl)«lr 
the esdtoiitiea'whtGJi have falleaa up^ni qN^ oomtfv)f( 
h^vepitdo^eded fn^it that fatal som^e ;, and efveP3>^ wise 
mfitti mu9t be therefore sensilp^,, that? a mfdrm>. if it 
caoibe jfctfa^Hed v^itfaoutoanibsion^is a mo^t desinable 
o))}cct>r**-Biitrwheit]her it be or be not de^irable^ i&^aa 
idle speculation ; — ^because^ at; sdlevents^ (hef safajectc 
hp^i Efrfg^.tofetitian^ foif what h& ihinJk beneficiai ; 
h9W«*rvi|ipoary>;tlwrefom^ yoa^may think his^ petit : 
tiao>. yctn caMiBofc deojt it .to be oonstttutkxDal and- 
l€#»l!iattf^l 4iaj^'ventbi» toaaiert^ th^ thi$ Dialogue 

aieach^as cu libel 3J»^ li^<i{^o/iftl2a?i4aiiii from Mr. 
ENiit^]t)&'Vi fldmis^iofii. tliat the pioq^iilg is: not 
prM(i^t>. L€«i»)^:V^fMVii9rtri»f9ffAel that it will be the 

If you p»i9ii|St th^gafi^ ofr.t|ie;,£K^^ to the 
c^iff lu^on^it):^ (aU^i>^^ilift eotosbpuotkMDf piit upon 
it. hwx)«)^ in^fd il»!j?9j)l*i!^^.<Sii^ vsm yo«Mr^ pen^T 
s^dvtJl|ejEart|ijer^-,*M nfdvi^ wil^tetlnyt nacm^ ill-aa^it- 
*f wwytb^fwiiitteiqi^. ^wiU^.i greater e^erma^/' Upian- 
\Hhifjh,tb0Gentiems|o>5»yfii:^f Ifaf^lteidyarf, and titist^^ 
^\ tbat» your es^uiple; i^iHcb^. followed j by raUlions^r: 
What.e3ja«ppl^ J^Arnw ?r--BBbfJliort - 

N0r!^-4lut: thM* others m^ht ;9dd the»r natnes to the: 
p<B|(tlflni whi^. ^|e had adyised him to feign^ until- 
therVoifse off th^ wl^de nation (reached Parliament on 
t^r aq^jfsctk. Tibift is thiC' plain and obviOufr constcw^ ' 
2 
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tjon ; and it is not long since that those persons iti 
Rirliafnent with whom my friend associates^ and with 
n/fiom he acts, affected at least to hold the voice of 
the people of England to be the rule and guide of 
Parliament ; and the Gentleman in the Dialogue, 
knowing that the universal voice of the community 
could not be wisely n^lected by the Legislature^ 
only expressed his wish, that* the petitions should not 
be partial, butuniversaL 

With the expression of this wish every thing in tk6 
X&dqgae upon the subject of representation finally 
closes ; and if you will only honour me wkh your 
attentions for a few moments longer, I will show 
you, that the rest of the pamphkt is the most Ab- 
stract specohticHi on government to be found in 
print ; and that I was wd! warranted when I told 
you some time ago, that aH its doctrines were to be 
found in the brightest pages of Bnglish learning, and 
in the mostaaoped volumes of Eoi^kh laws. 
' The subject of the petitioii beiflg fitaished, the 
Gentleman sqrs, '^Another word before we part. 
^' What ought to be the consequence, if the Kma 
f^ AXONS were to kimst on msking laws, or on altering 
M them at his will and pleasure ?*" Ta which the 
Farmer answers, " He too must be expelled.^-^-r-^^Oh, 
^' but think of his standing army,** says the Gentle^ 
man, ^^ ^nd of the militia, which now are his in sub-^ - 
*^stonce, though ours inform."* Farmer, ^^ If he 
^^ were to employ that fprce against the nation, they 
** would, and ought to tesist him, or the state would - 
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^ oesm to be a stiate.'* And oow .you wiU see tiiat 
I am not countenanekig rebellion ; for if this wem 
pointed to esdte resistanoe to the King's authority, 
aiKi to lead the people to believe that His Majesty 
wasi in the present course of his goremment, breaking 
through the laws^ and therefore^ on the prindplea 
of the constitution^ was subject to eitpulston^ I adout 
that any Client ought to' be expelled fjrom this and 
every other community^ But is this proved ? — Noi, 
It is not «veii asserted, I say this in the hearii^ of 
a Judge deeply learned in the laws^ and who is bound 
to tell you^ that there is nothing in the indictm^t, 
wfatdi even chai^ges such an application of the genersA 
doctrine. The gumd^nan who drew it is also very 
]esme4 in his profes»pn ; arid if be had intended, 
such a diwge, he would have fdlowed the rules deli* 
wred by the twdve Judges in the Iik>use o£ Lords, 
in theai$e of the J&ing against Horne % and would 
have set out with saying, that^ at the time of ,puUish-i 
ii^ the liM in <]neition^ there were petitions frpoi: 
aUparts^tf Bogjand^ desiring a reform in the repre*- 
aentation of the p6Q|4e in Parliament ; — and thaf, 
the]>cl«idaia!t knowing 4his, and intending to stir 
lip rebellion, and to make the people believe^ that. 
HiS: Majesty was ruting omtrary to law^ and ought 
to he spelled, caused to be published the Dialogue* 
This would have been the intxoduction to such a 
i^hargef ; and then^ wlpea heeaixie to the words^ ^^ H^ 
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1^ imm*- £i»icn%*d sMBttir oir tm ^ 

'^ fob ittusttbe««I»eHed/^ h^ would Ikiv^ dkid^ ^^f 
df ilirmteildo, trteardhg tfusrihf io hukkMi»^ ihat thd 
K^g was gMethning conirnry* u hwf^ mid ought la 60 
en^^i whi(ih irniaendo, thotigh y^A^ m ttsMfy 
^itM^t ^Miec^ddtil: inatteif by way of intrbduotkMy/ 
i^uk), whe^ (ioOpled with^ the introdootory avermailt 
dn the rcjcord^ hih^e made the charge compiete;*^]^ 
rfKmld^ haye then kdowd what t had to defend myi 
Ctient against; add should have been prepared wittv 
Wftilesses to- show you the absntdhy of supposing 
tfiat the Dean ever imagined^ or meant to insinuate^ 
that the present Klhg was governing contrary to kiw^ 
But the pennei*of the indiclment^ well knowing' that 
you never could have found such an application^aikfr 
(hat, if it had been aveired as the tvue mMniHf' o0 
the Dialogue^ the indictment nrast have fidleri f6 the 
ground fbr wftnt df such finding, prudently omittedr 
the innuendo : — ^yet yOQa^edcanl^ by Mf, B ift iti dftyt 
(b take that tobethetrUe cotfttructidn, whk^ thci 
Frosecutor durst not venture to^ submit' to you by aitf 
averment in the indtctiftient> and iniiieh Mt )»t^Ji§^ 
avert-ed, is ' not at all before you* ? 

But' if you attend to what fbWo^^ ydH ifiL^xib^cf^ 
that' the writing is jSttrely ^JMM/^i^lt;^ oonf praheodiif^ 
all the modes by which a' g&rerUment may be^^a^ 
solved ; for it is followed 'wifH th« s|!«ciilativ^ ctoi^ c# 
imjury to a government frbm biid'iilimttera^ and it* 
constitutional remedy. Say9lN^QeiitlMilM,>^Wltit>^ 
** if the great accountants and great lawyers of the 
'^ nation were to sftuse thehrtmst^ and c^ueHy injure^ 



^^imiiead df faithfcdly'senring the public^ what iti 
^* 8%ioh case are yoa tx^ do ?*' Farm^^ ** We niiifft 
^^ request die King to remove them^ andinidte triat 
'^(^ others^ but none should implidtly bb trusted*' - 
Request the King to remove them ! whjr> aooordiQg 
|o Mfr Bjntrcroft, you had expeUed Atnt the aioflbeut 
before*'- *■'.'•• 

Then fallows a third speculation: of a gofemV. 
meat 'dissolved by aharistocracjr, the King remainii^ 
laithful to his- trust^^; for the /Gentleman prdoeeda 
thus:' ^^But what, if a few great lords or weilUby 
^^ meti werie to keep the King himself in aubjedtionj 
*^ yet ex^t bisr fefcey lavish his treasure^ : and ihisiise 
<^ hi^^ ciacpe^ so sisr to domineer over the pioople anijt 
** inanage the Pkrliamehfc?'* Says the .Farmer,^ 
*' We must fight for the King and for ouraelvea«*! 
Whatr? far the fiigitive King whom the Dew of St. 
As^pbjiad before expelled fixHn the orown of these 
kingdoms 1 Here again the tddicule of Mr. Bearccc^l'a 
construction stares you in the &o6 ; but taking' it aS 
all sAistmct speculation tpf the ruin. of a state by ariSt 
tocracy, it ;is perfectly plain.; When he first puts 
tj[ie.poMible case of. is^ typabny^ he.states the re^ 
tni^l of expiidsion ; — ^wbenrof bad nji*i$tier8. to a 
good King; thd ^remedy pf peiiticm ta the throne t— 
atidiwhen he.slip^esythe threne.'tobe c^veirpoyirered 
byiaristocitatiQ.doMimoay be tbeasays, ^^ We:i9U9t 
^* fi|:ht for thft IBn^ artd' for ©urselves/Kif.thejf 
hbd)be€ttif:but <^ne specidsltion ; vis^ oi'mgsiityv^^f^ 
there might have bien plaaSfbifity ^ least Jo Mti 
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Beatoraft^^drgiinieiit ; biit wbeft: so itiany tliibraEit: 
proportions are piit, alto^ther repugnant t^ and 
inodxttibtstii i»kh each otlfer, coianaan teaii) tatts every 
sialRi that tfate tenter is ^ dpeouk^ej abice Miitate: of 
tets can 6uU} tfaehi aiL 

: GnAeokAn^ ihbae. observationa^ aUikk^ m thajr 
are, must lose much of their force, unless yott earc|t 
^linfgvwith you tdid^tmttng from whiehi th^atiSe;^ 
apaii thaaefore I:aia {Kvatiailed that ycto iiriUbe p^t? 
aonttedito-day t6 ckkAvfaAt Juries hate been diaWted 
bjtOaurt&todooti tfaeinioBisoletDaopcasiotls, thaftiidi 
to tBtkMfa^ aviplxisedilj^l ttith you out of oonrt^ malk 
to.^%4:for yomebes tirhdthdr.ittbet poisftl0Lfor:any 
6oit6elettliiH» or>roBsanablefliaii/ta6ilenMp^ \tmif 
0tim' itikerftttBlaa^ than/4^iaA.wiBi&iham.iaidib6A 
fote jwii;; 

. Ifthii'ldtalo^ue i«pWKieda.littlti^^ 
b&sbetiy thatallthfeeiiidri!alfi»alaM!iiiedmi^^ 
toUi&pnsiealJidiiof th^/King'^ g^femmeilt^ anc^thi 
Iib6hybi:th4{)^cqde'd€$t«iited:fi«m SajFS tkciOmiH 
tlcfmati^ '^ Yi^o* iMk^ of fighting aa i£ yon nei^^^ieakiBy 
^^ t$f yme^^tsLsHic engagtfmifit f \mt ymit qaarter^ataflT 

^ W4JblA^tieki»y provMe-ottMelVe« mth fafttar 
4*^ftti8/^*j-^' Ntft^ao ^iy^** «iya the GttitlftmaiM' 

a^lulook lit < th«^ tfOHlbxfv-T^rOtdd's ^akn^^o^nol 
tidike^UHh^ yoltei»«rf' Iptuhmar^ b]fr rdiisifi^ tdaddk 
at «b6 obhymtioedaitt r..^^^^ 
Fm <«hA-^il|posift^ "^ 4» f]|^ fojr tfa#. Kilig «^^ 



."ybuniaHf;^ in c^fc the King, who is the fountaitii 
of leg^ gcrWrhttiettt, shodd be kept in sulyectiott by 
fti6s6' g^' and ti^e&lthy \otdsi, who mi^t nbwe bi0 
tfdthority and i^stflt hi9 title. Ttiis, I aBsi^rt^ is not 
only IhtJ^ifttte and natural coftstrbetion, but the 
drily 1^^' one it cait refieivcf from tWe Court on thia* 
lifctord ; sfiScef^ m ord* to charge all this to be nor 
nierdFyi jspecuiative anA abstrtct, but pointing to theJ' 
En^ afnd his gbvemmeWt, to the expulsion of our 
grafcioius Sovereign, whbd myne^terfend friettdresj^tt* 
lind lovcis, and wh6s» govemrhent be reverencf^ W 
tWidi a§ a#y*maii -who hears ihe, thewe should ha^tf 
Bee^ sheh ad mtf oddciioii as I hthre al^esA^ adverted 
tdi at. t^a tfjfertj Ti«lie such ^e«r» and vntetttionA in! 
aHh&s, and tMt ^V l^f^i^umg it, and inieraUng id 
trnprifie (Mdfbifiefit^ thefn^ throte sv atid sd j said then 
mi cothifi^' t6 tbd wdrds^ ;Aa^ tke King fiimi be ex^ 
pdM; i\itii^^ and appKcatibn shdnid have been 
pbihtedbyan atermeht, thtt k& ikereby medM to iU^ 
sH^iitie to' the people of Engftind, that the present 
'jSiii^&ugKt in\fadt to b& expelled ; and not specula-^ 
tf^^; tfiatf under such birdithstahcdf it would be kw*^ 
ftytbeipeFaKin^; 

. Qihtfeiniitr, if 3 ani well founded in thnsasseif*Ung, 
tRft^y^tther iti bx^'nbr in feet is there aiiy seditious 
iiji01ife^on- of thdsle'gferiefal principles, there ial no- 
#fhfg^'furtfcrt-kftforcohadera£ion, than to see whe- 
•#ifiPthey bi?)*laffahtedin the iabstract ;-^a discassi<^ 
MiURy n^feSsisitj^ utidi^r the gtyrernment of His pref- 
•fait Mj^t^i itto HiiKfe liis et^wn^^ii^ the act of 
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scttlemeot,. f^aite in €ons€tp(ienqex>f th^ oonipact be«> 

twi^en the King, and people at tt)e Revoli^tion, Wl;iat^ 

pfMTtyoui^r I, Gentleman, might have^^aken, i£ wj^j 

h«d lived in the days of the Stuarts^ apd 4n the un-^^ 

hppptt^ pf their day$ .wiiich/I^rqi^ht on the^ Kieyo^U'T^ 

tioni )8/Qi*9igu tp the present; question s^-^-whether 

weshoiU4 have; been fouQ4 among , those .gloriou6| 

i\ig^Q§i who froii) well-directed principle^ j^upported,. 

that memorablqr ^ra, or amq^gst tlu)Sp y^o fron^; 

n^istaken . prindple opposed it^ cannot affect our 

judgments to-day r-^-whatever part we may conceive 

we should or ought *to have a^ted, .we are bound b^y 

^e ^cit» of oi^r ancqstor^y.j who determined that[ 

there existfid an original compact Iktween Ki^.ai>4 

people, — who declared^ thafi^lCing^am^shad brokeis^ 

)t)-~£^ who. bestowed the. crowo upon another«-7-« 

The principle of, that memorable revolution is full^c 

explained in tlie Bill pf Rights, and forms the :mo3t 

unanswerable yindicatioa of this Uttle. book. /The 

misdeeds of King James are drawn up in the. preamble 

to that famous statute ; and it is worth your,attei>- 

tipn, that pue. Qf the principal charges in the cata^ 

logiii^ of his oftences is, that he caused several of 

tlK>Be subject^ (whose rlgl^t to .carry- arms is to-day 

^denied by this indictment) tq be disarmed in defiance 

ofthelaws.-'^Pur ancestors having stated^alltbecrime^ 

for which they, took the. crown from the headoftlidf 

fugitive sovereign, and l;iaving placed it on the brovi^ . 

of their deliverer^ mark out the conditions., on whk^x 

h^ is to \vear it^^ , The^ wei-p nqt^.to be beti?jy(^,J^ 



TRU4r" OS^ 'rttfiB BfiAH Oil' ST.*i|c*A*H. iSl 

irte great qijrtities, tlor eV'0n.by «he grrtltflde- they 
owed him, to gi?e.him dn tmconditfoniarinheHtance 
In "the throne; but enumerating all' their ancieAtpri* 
^vitegj^S', th^y tell their new sovereign in tlife -body of 
'the ]dfWy that while he maintains ^hese-privilege^i 
iantf no Idliger than he maintains- them, he is King. 
- Thfe 3amcwise calition, which rtiarked the acts 6f 
'the Revolution, is visible in the act of '«eltlement o^ 
the accession of the House 'of Hanever, by whicB 
^Ihe crowft was again bestowed npon'the^trfct'condi- 
*ioH o^ governing according tolaw,— mairitaih'ing iht 
-Protestant. religion, — and not being married to « Pa- 
pist. ■... r .) . 
* ' Under this wholesome entj^il, which again vindi^ 
cittps' every sentence in thi^ boriky may His Majesty 
*and bis posterity hold the' cVown of these kingdoms 
.for ever!— a wish in which I kiiow I am fervently 
seconded by my reverend ; frfend; and witTi tvhich 1 
might call the whole rountry to vouch for the con- 
formity of his conduct* 

But my learned friend, knowing-Hhat I was invul- 
nerable here, and afraid to encounter those principles 
von which his own personal liberty is founded, and 
^n the'' assertion of w^hi<ih his well-earned charapter 
^h at'Btakte? in thtf >{vorld, says to ybu with 4iis usual 
iartififc^ * -" Let us ^idmit that there is ho sedition in 
'^ Ihis DiategAie, -let us -suppose it to be all constitu- 
^*^ tionaB and legal, ydi it jrwy do 7nischkf:''-^'hy-teH 
i^''4hep€tplesor'- • ' "^ ' 

V*»Oentftoi^«, I 'am fuj-n4^ied with an answer to this 
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9bj(}ct|pD, ii^hichl bope ^iU satisfy .tny frimi^ lOt 
pyt an end to fAl ^ispoites among us ; fox upo» ;tl»6 
l^ead I will give yw tte 9p«W» of l^r. Lo^M, the 
greater: Whig tha> evjer liv^ i^ thi^ wuntry^ ^ 
like^i^ 9f 1^ JBolingbrok^, thegneftt^st T<)ry in 
it; bywhiph yqvi Sfi$ thp^tWJiiigsancl Ti^Kes, who aM4 
pev^r ,ac?q3r4 in apy tbxog else, w^re pi^rii^tly agreed 
upon jtbe jpropriety and .virtue of eftlighl;wing t^ 
l^pp^ op the subject of governmeint. 

jyi^r. JUnfke Q9 this jsubjact ^a^s out mwih 
stronger thfip the Diajc^ue. He says ^q ,bis TDSfiiMtlP 
on Governpijent, " Wlp^neyer law ^^ t}';r«npy feo- 
*^ gins ; and whoever, in authority, exceeds tb^ 
^^ po,wer given hip by the l»w, ^iji4 W*K^ usp of 
^' the foroe hje ji^ias under ^s coa^fiEi#i4i to coh^«iW 
*^ t))dt upon tl^e fubjec^t whv^h ,tbe, lUw allows npl^ 
^' phases in that to be a magisi^ajN^, and, APting 
f^ yf}f^p\4 authority, njay be oppos^ ^ $ny cMth^ 
^' njan, who by fprcp ipv^d^ the rights of ^noltJber. 
^' This IS acknowledged in subordinate it}9|gi8tn»(eea« 
^^ If(? that jhalth aujthj^rity by a ieg$l wfirrai^t jtp eeize 
** my person i> /te s^repi^ jrngy be pppos^.^s ^ thief 
:** an4 a robber, if be ende^vpurjj.tQ bi?faJ:4»K>4igrA<>W^ 
'^ to e^epvte it on mp tb^iie, a}t:hppgh { kqowib^ btf 
*f such p ^rr^pt a^ wx^^ Jw* empoflf^rfei i^iw I0 
/^ Afreet me abxo^. ^^ ^hy t^$ sla^ppld nptltf^jd 
/' in th^ highest as-well s^ in thp nnost ili^Qif .ms^ 
gi^tr^e, I would gladly hp inSzjrfiaied. fpr the 
exceeding the bounds of authori^. is . )|p in$)irp d 
rig^t in a gr<?sit t\¥m ip ^ pettjf pC?pW# flL*»«: 
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TBI** ^of r^rm » w« '*f Wf Aftffii. im 

^^ am h a 0nHi^bh ; )»at is 6<» miipb tk»^ Mi«f^ in 
'' bim, that be- h^ njp^ :tr^t .imt in hiw^ w4 
** more eaitend^ /evil foHp\y^ (ipw tjia abupe ipf it»" 

But Mr. LfH^^y ^npw|i|g ^b^t th« 910^ fs^jceH^t 
doctrines ai^. ^ftw j^verti«J jby wicif»4 njsn, who 
b9Ve tfepir owiTprf^si^ j^jigfi^ |«> ^ ^m \? that, 
pervjE^i^iGl^^ or by ignorant fnen^wbjQ 4o<i;iot )»4«i:s^aj»d, 
tbem, takes *Iip;yeryio)^e^l9a!o£ i»j{ )^ne4friwdf, 
Mr. Bearcroft, and puts it as follows into the tnoutb; 
of hif ^dt^i^sa^^^ m M^? *^ i^ c^y i4wre^ 9n- 
^iif^ ^nd expc^s^^t : ^' Bpt there are wiK> $^J^^# 
" 4ay& a f<wjin^V^%.f^lU(^y"--T40jEa[^tlepgi^ you, 
iv^l do f«e th^jjiiQQQffrJko #ttwlft*> lbi% /q«? qiRp^pu^d' 
imagine Mr. 56«»mwf| ^d ftfr* J^Pfikeia jkffi h^pdi 

'' Botthere ^i^ jivjljuq) a^y jt^ U laya i»^ /^Dp^ion : 
" .lor vsii^Wm^ ^fi^ f^ RW|4p Jtet li»?y ftWiPl^^ 
'';$plv^d frofn^qbi^e^ij^ jvbe^.Ul^^ft^t^pt^ ^ve, 
" nw4e.upoui jtheir^JlibeKtjep, ,^ t^ l^y poay cp- ' 
'' pQfie tifimr ^g^jf^a^ys ^h^ 4^y H?]^d(e (beir pro^ , 
'' pertaes, contrary ^9 th? ,tr)^i^ ^ in tl;^^ ; and 
" tb9^^ tbeuefpif,' :tbe d^ctriiBa 15 # ot tQ be^llotvedj 
"a$ Ub^llw^ :^9fljexDU9, ,rfM^ 4?rtr«cl>ye.of tbe. 
« poaqe <>f 4he|yGi^/*--BiM^,tib^tp^tW^^ in^taijtJy 
an^^vthe p^e^^tioiB^ wb^c^ he b^ hi^^ftU* m^ in . 
order ^to dtsf^^fff i^, .#n4 tr;iily f^ys, , •^ gtfcb iflefi : 
" ff^ifbt ^ 1^ * fsfy^ 4#t ^ pe^le ri^irfd iH)t be j 
'*4oJ^ t)^ ^w^ mie» iwy.^pwe r<?febers qt pi-, 
'' j;;^^ I^ ik sbpu}d «3(citi^, to fdi^<^r A9d .blood- 
"*ed;' 
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« What'i*ea6oning eanbc more jU8t?-»-^of ifr lire 
wer^ to cu'gu^ frorii (he possibility, that hatnan de- 
pravity aAd follj' may turn to evil what is meant' for 
good, alHhe ciomforts arid blessings which God, ^ 
Author of indulgent. hdt^:ire, has bestowed u\}oti us,* 
arid without ivhich we should neithclr enjoy nor in-* 
deed deserve our cjei^t^nde, would be' tibo^hed as 
pernicious, tltt we were reduced to the fellowsh^ of 
beastSi • ■ • 

The Holy Gospels coiild not be p(romulgated j — 
for though they are the fot)ndaCi6n= of all the moral 
-obligations, whidh unite nien" together in sociefy, 
yet the study of them* often conducts weak minds to 
false opiniohs, enthusiastn, and madness. * 

The use of pistols should be forbidden>-4br, 
. though they are neceteiry instrumdits of self-defence, 
yet men often turn thiemirevengefull^ upon one ano<* 
thcr in private quarrels.-^-^re otrgHt'-to be prohi- 
bited ;-^for thotigh. Hinder due reglilattons, it*lsnot 
only a luxury but a necessary of Hftf, yet the dwell- 
ings of mankind and whole citie^ are ofteh'laid waste 
and destroyed 'by it.-^Medictfies ^nd drugs should 
not be sokt promiscuously ;-^for though, in the 
bands of skilful physicians, they ^are the kind resto- 
nitives of naturci yet they may»oome to be adminis- 
tered by quacks^ and operate as <poisons. ' THere is 
nothiiigj in short, however exeellent, whicii' widced- 
ness dr fol?y may iiot pervert fr6m its intended pur- 
pose, But i( I tell a wan, that if he takes my me- 
dicine in the agony of disease^i it will expel it by the 



i^iolence 'of itsoperatidn, wil! it induce liifty to destroy 
kis dDhstrtutibn^by t^kJng it while he is ii> health? Just 
iso,: wh^ri a Writer speculates 6h tiH the .wfeys ty t^hicH 
Hbtnah govertiiriehts may be? dissolved, and pointBout 
the rertifedies, whttih 'th6 'hfttoi-y. of the world ftif- 
itfshes' from tHd'ekperience c^ former 0ges^; is he*, 
therfefbre, to be isupposed to prognosticate instant 
^solution hi the exist&ig govemirient, and to stii* \ip 
^editibrrand rebellrcAi agsiinst k? ^ -* 

•Having given you the ^entimetits of Mr. Ldckei 
j|}iA4i^ed three yearns after the 'liccession of Kiii^ 
William, who caressed the author, and raised him 
to thfe highest trust in the stpte, let us lo<^ at the 
seritiiifients of a Tbry , on that Subject, not le^ 
eefebrated *inl the ^ republic of letter^/ And on -the 
Ihfeai^e^ the virt)Hdh-^r spe* of tWe great LAnJ Bo- 
lihgbfoKe," who v^Bsiti arm&'to resto^re. King? James 
ttf his fiirfeitedthix^ne^ and Who was ati^ous to rescue 
Siie JkcOMte^ from what lie thought a ^scandal oA 
them^ naiiifely the^ ImfHiteitwfA, • that^ because fj^m 
the tiili&ri bf ^'so mafly humati rights* isentr^d • in' thft 
per^&n i6f King James, they jpreferred andi^pp6<ted 
KsKeredit^ry title on the footing of Oufowh atiikAl 
ciWl constihitions; theyi therefore/ belidvcdirt hSh 
claim to govern jure divino, independent of the few, 
^ This doctrine of p^^sive- bbedienbb/ which th6 
Pfoseciitor of thii libd imist succesifolly inaititarA 
ta be Ihe law, atid.Wfaidb certiaihly is the law, if thiS 
Dialogulef be a. Kbel, was Ve^nted aibdve half a cen^ 
tuiy ago by this gteat writerj even ia^ tract written 



wUvks^ mkiaWt^ngerm t^ecoo^t of Ijii? tpeaspa 
§gf6fipf. 4h« Mma^ of jHanover. <* The >d^ 49f th^ 

'^^ Hit fe? /is .10 obey, /pr idoMJlit ^^iw wl^ls 4)QB^sio||f 
^lh« isip «§«#t. !Coi|fi«w§p/*n.flvte«gprli#l^ 

« as long as the crciimp>pt^sm,Vt4 bW^fS^Wl^ 

V i» fiip j»oiip4f w'H}m whifi^ iih9 )m* ^m Hwi- 

**j6tie4iit, W^]f^Tmfli|l^mse,^h^t9^§fi:!^^^^^i^ 

«wnt i^s^MiktRf cm f»ur,goveiwveiMt> he ^ Pffm l m\m 
•tthmatfau <i»f! 4<<(ty'i^pO«4'QP«fpry,ei|%bJJfp^ 
jsbi to> iiwlntel; .1h» {Ktop^ ipn i^ ^t^\i^ ^ io^ 
gtmsumem, m ^« foUpN^iog sfM^iM >fiw^: 
** Ihet v4wi^ f^itimcj of ibes^ ^i^nopfyjop ift t!9i W^ 
^ ciiSeate^ lialypaal He% |of ^ ^fv^rey^jf i^^ fiw 
.^ flPIWHWKlAt i0A9 th* *i»4s of di\ ifjy O^WJ^BWHIi ■ 
^ md t(»^nwl!(8l^JHe^fetfi>(eopwJ^^^c«,pftfeqfjBi?^i»|^ 
^ ff«|ifSplCi,. iprbf^ »i« indiitj^i^ lpiiqpW»M 

^ nbMngb ^ liifij!#<m« by )wn^^ ,^ 4m0ang 

.* *>^»l»ep tfewb /«o« |n§|r»ctfe>9 pn^bilft WPPW- 
*:to«B »tobjeid», «l»!jri»e j,iji^ sq«p«!p||^ fif sfif^n 
ff. MiA^is^Ekitiim « ?bvt Jbt? iwbP lMl^<i» i^ ^ bm* 

"* ^ying befewi ||hf»} ^ ii**!? f r'f^iff 1^ pf t|^ ;gp* 
^ teniamh m^^v^iSify^n >ytbe p:<90|ts; for 4k 



^' of their constitution, when j^h^^ k^oiy j^^ fijtfii^r 
'^ ^noe«LDd its wisdqin/* 
But, 5ay9 Mr. ;pearejiQft, a^a^ ;?^nd »gpip^ *r»i» 
' f/ the multitu^ to lie tqW 9II this ?" J s»y 9s 6£tg» 
pli ^y p?urt^ Yz^ I say, ^l^t p<;^l?ii^ pfm prsssry* 
Jkbe ^vemment of this fr^ and h»ppy cpvjutry,, xifL 
which undpr ,tbe bles$iiig of G(^d 5y? liye;-T-;^|jn^ 
jiothyig csm m^ it endure i;Q ^ futHr^^^^, jbi^t At^ 
jwcdilenca a^ a^s pdsdojp beiog knpwu, npt .ft^ ia 
yofi and the higher i:ani^s pf ipjEji^ wh,o jofj^ Jjp (^/ncr 
]bome by a jcpntentiops rt^wltitftde, \>^ al^^o(^ 
great body of th^fleop)e^ iy^ dj^seiminaliin^ ^W^ 
jtheni tl^ tn^ pripcipje^i on w^iejbi it i$ ,e?(nbJli^b^/ 
]f|hiqh sjb^iir 4:h0ni^ ^^Ivatt they are ncdt th^ Ij^^gr^,^ 
jff99d and di^e.^,^«ers pf wtpr jbp ,ip§p whpjiyje^ 
|ib€fnsd«r^ of t^ja^rJabftW 9^^^^ jifx^^ry y--^^ 
government ]§ AfTT^t prfyjfi^djUjg fxgin i^igm^tilf^ 
ffiVJWfffi^Qja fws theif pwn ^^^pg^^^^ heni^^t^nd 
p^bkisang, which J??^ 49<wJ (this fe»tof jq^ ;-^th4 

4^f y ^^s^y^r^ hpcwwip t W d^^^e to b^govjerwd^ 

^4 .yiet4 ^ vpluAtary 9l»edi/e^ to tfewj l^vji^^^^WW 
(SiiSftw* PW^^ft ^W^in ^e Ji]|^ties)tbey ^i]jj(^ 

ff^a |hese principle I |hS3iert ff^^itlf fnep Af fU ^ 
jaftii^^;^n;5 a^ gf^ti% wl»p havp jyri^tA* . W Jj^i 
subject of free governments^ that this DiaIog||f;i sif 
^^^mm^m^f^m W cwdwgering^jie f&i^ii^ 
im %i Eog|aiidi 4ijiseai|p»«|Ba q^^^W^^^^ 
^1140 i| as %?^it i:s?gh^ r^^ \\^thf c^JWIpir 

4i|»«4f ^,g!1^ pp^lisM H^^^ thefjtt^ 
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fcliib"<i6 Ihfe'vilfege, "i^ a i&clsive mark of the honest 
ihtMitrb^ttf ttfirauth6r; *;/••* 

Does a man rebel again&t the president of ftis club 
^*hi{e hii fulfib Itfs'trust ?-^No : Bdcaitse he is of his 
fi\*^ i^'p^inttnent, and acting for ' his comfort and 
^hefitli ^^htfe:'safe and simple landogy, ^ying wtthirt 
%e i4ach.^ of ever^ understanding, is " th^efbre 
telbpfed by the Scholar As the vehicle 'of inr^tructioni 
^tt. Wishing the peasant to be sensible of the happy 
^braiinierit of this couritr}', and to be acquainted 
Vitti the de^p stake he has in its preservation, truly 
tfells' Vittl',* that a nation is but a great cliib, go- 
^ernffed hy the same consent, and supported' by the 
^ariie voluntary' compact • impressing upon his mind 
^hie! great tHeory df public freedom, by the mfost fami- 
feaf^'aHu^iotislo ihelittle but delightful intercouiises^tf 
Wclal Kfe, b]^ which men derivie those ^benefits, that 
poJTie 'ht)m6 the n^^arest to thdr bosoms, 
"'■^irch is the wise ind innocent iscop^ of this Dta- 
4bjg;ue,' whfch, rfter it had beeii repeatedly published 
withobt censure, arid without mischief^ under, the 
public bye of Government in' the capital^ is gravely 
supposed to h^ve been circulated bjr my: revererid 
friend matiy months afterwards, with a nxaligrfant 
^dirjyo^e te overturn the monarchy by an armed re- 
tfenroh."^-" "•''•• •' -' ••■ ;■ • ' - 'D :. ^ ■- 
'* dfetitfeittyrr; if the absurdity of such a coriclusion, 
frbnr the sc6pd of the Dialogue itself, were udt self- 
'cvfekiit,' I Aight render il itibre glaring by adverting 
IW'the'cohditidn of-the'puMisher^- The affectionate 
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aon c^ a Reverend iPrelate '^ nptiaore celebrated fof 
his gedius ^nd leaFning than; for bU warm attap hmtnt 
to tha con$iit(ition, and in the .du^t.r<)ad^:to tl]# 
highest honours and enK>lamente of that very churchy 
ivhich, when the ipon^iK^hy feUs^ must be , buried ia 
its ruins :-Tnay, .the publisher, a . dignitary rCf£ th^ 
satne church hiinselfat an eaily pei^ioc^ of bis..]^fif^ 
and <opnected in friendship ^withtboseji who h^VQ 
the deareest stakes in the preservation of. the goveqiv 
mcnt, and who,'iC it cotit^i^aes^c^joniey^miseidiini^J^ 
all the an)biti(^s.dr<:his profession*.; I cani£btjthqre- 
fore forbear ffQU) wishing lhatsoniebody,.^j^^^ • 

happy-^omepts of £i9Cy, would-be. so- obligi^ig as 1.9. ^ 
invept a reason, in, oompa^on to.our.dplness^ wbjf • 
tny revei^end friend should aini at the dj^^truction pjf 
.the present f^stablishment 9. since you canqot but^q^ 
that the qnprnelnt, he suoceeded, down conies l;ixs.&r 
.tber*s mitfe,' \vhich leans. upon the -crown j-rs-awaj . . 
gdcsi his'owH deawery, withall the rest of hijs ^vvtpgS| . ; 
.gDd .nieitlier you nor I have heard any; eyidence to 
:ei)$ble us to gue^s wlrnt he is lookir^g f9r * in ; ji^ 
rOoni;— Ini the face nevertheless of ^ thase^ ^bsurdir 
ties, :and without a colour of evid^ice, from hischsr , 
ractier or conduct in, any p£|rt of bis lifi^, iie is accuse^ 
of seditipo^ and under tlje false pr^ence pf pubHc 
'J4ti$ti0e, dragged out of his own wimtry, deprived 
of that trial by his neighbours, which, is th^,rig^ 
of tb0.iaaieanestmau:wbo be^r^ me, apf^. ar^iaigned 

\ . « Pr. Shipley th^n Bishop oif St AwiiK. . 



itt^dl f^Uld vti th<^tei\^«fr Keah EMsirfif to fhte nf^ 

Hty ittidjiisAJe^ ih-theanx1<ms MIeMtitfM yiott Bi«b«4 
moi^'g, wheA I reflect upM> your dutfacters^ mid 
<flketVe fhntt (he pahnct (thbdgh I' ten {)6tMaaHy 
ttiitm^tci ydny that- yim ate m&ti di rafik in thk 
eowity,' r' lt*ft«^ !*>*♦=■ theielcircart»tafW«- of injttti 
tftt^ trtll Ope*Aie^t— ^I' f«S!*y fet^viSf th« Pi«)8i«iltO^ 

(^intlertiih, I ct*i«f ifeWtAf-afbmtvtfry'nwWrial 
ttr your coW9iiiert«:i<^V>--<*P^*Wch' eten in;^ Itiafflfid 
i)^61!f<i«^>l', Wfjoii^ tyrttugM' herb-fM^^ Cli«*«X^iWli 

ifi fft rt n te t o^' d^niQW^^,*'<kAnl ^!^1^ 'jad^ <if - old «wA 
tX'xtKiketii tfmes;.ani$<laivy(fii>f^of all' intiifiMto- MM 
p)(r!feft, hia^re «Vi^f •agt'6<ld ; namdfy, that evesi if iMft 
IfiH6eeiit)mpe^ rfiif^ a^tefiSttM to be a libct, ^epttlii. 
^aHHott \^tkM l^f ■ kji crimlAal^ if ybtf, thtf Jdijf^ 
Mf^r^ieMh"t(y believ^e^^ilC ft was hdt p<!ifali^tMa by > tllfe 
11^ •With' a ^mind i^tintidtv. It b trUe,' thtiC if m 
pd^r- eoitt^inif^ irieflil^us aM IfteHttttstnattef te 
iJteMftftfea, thtf pttbli^et*'!* J»WiWrf/«d»»-gttilty <^^^ 
/Ottoti', theSad'ihttinfldAbiiin^akg:»l'k)iE»6llb^^ 
4ltettt:t6f'ptrB!i8hing: bbtit*»«()tts%'tH^y tlHit te 
Ws^t^t tbatinfei^netivby sKb«li4^^-h<i^iAli«h«d 
^4oho(Mfti%. 

of the KiQg and. Woodfall : where his Lordship said, 
that the &dt of pubhcation wdufii iiV tluit inatance 



lM»re.ocMiethiitcd^It^ if: the fapMr Was: 4 Hbciirs, Impil 
oftine the Dfefbid^nt httd givmia^ tH4 

Jury tor^l the? leg$i inf^toeitoe of galk, as «lilii^ 
from^ the puUtMtioti I but he siikbat^ tfae^samt ttoi^i 
m the wordathfttX shall reed tdyoiii^ thai dttflbhtagrt 
mtkenoe was^ tio beiMjpeUed hy prMf. 

^^ Tbereinay^beoftSQr^^iiefe 4be fttt of tlM^^Mhlls 
^' OBtUm:ardaof/«£Mi»i&y te Ju^^ 
^'as|ai;cliU or imdMfit; for m> fiibt^ wiMi Is^ Mt 
^^ cijmkiaij wen thhuj^ tl^ ^islpitt W^i&iKii can 
^^aoMuM to d pdblioatimi of wiiicb a DfefendbMl 
^ oughfe>fco te foiitidgyilty/^ 

I risad the$eiimtda firotn Brntmr'tf Repotts; pubi* 
Miked undee (ha eye of i die Ckmi^t^ . and*, ijftty : opdki 
to^^ifiearideeime defeDce^tf tiie Deaa cf 3t. Asafrft. 
ta{»nih^ pfaMtitvoacaMdn,' MAgit^yoQrUt^fidktt 
juradictkm to:ia<qiiit t fatnr^ e^mn if i the - law xsftm 
liiatte Mfl^a^ it is^laid dd^tti to^ yoaby Mr.BcMU 
enoft ^ for^ if I abow yak]/ that the pHdbft$atkm:aMM 
fimnmothw-thatvere Mm&CMitf and rMi5adilto4n4 
be is not a criminal publisher^ evei^if:>thfe DialdjgM 
wet-eia iU)eH:atid^ ac^owdihg etten to LoiNltMaiiii&Id, 
ocffbt not toi be found |;«iiitf <r 

Ififiipeidabte gentlemen, wfcR>^ iiti|MPeaadd ' HfMiP thh 
dngeisimpattdfiig o^r the publtoieMdlt isf tbmsi^ 
tianv. ^haurted by a long wffir^ ami opt|ffeasidnu4th 
^iMnataaea^ fb^nidd thcnnaeivea into* a 49Momit«ee; 
iiiniintiiig^to tbe4Mm|^iJf other ccuii^$ytl)i^)e^^ 
the Legislature to observe great caution in the ex- 
penditure of the public money. Tl)is Dialogue^ 
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Written by Sir V^HUam Jbnea, a near rdation of tiie 
Dtea by marriage^^was either sent, or found ita way^ 
to hStm in the cptinse of public' (»rculation& * He 
knew the character of the author; he had no reason 
to suspect him of sedition or disafiection ; and be«- 
lieved it to be, what I at this hour believej^and have 
xepre^eiiEed it tp you^ a piain^ easy manner of shew- 
ing: the) people the great interest they hadia petition-' 
ing Parliamieiit;: for reforms beneficial to the pubfic. 
It w^s accordingly the opinion of tiie Flintshire com- 
mittee, aBdcjnot particularly o£ the Dean aa an in-* 
dividual, that the Dialogue shpiild be transiabsd info 
Wektijiand plibjipb^*' liwas accordingly delivered, 
at th^ xbsirerof thecommiUee, to a Mr. Jones, foe 
^e ^rpt)se^ of tf-anslatios. Tllis genUeibeny who 
will hi& called as a witai^s, told the Deana few .daya 
afterwards, that. there were persons, not indeed firbni 
their real sentiments, but from spleen and opposition, 
who!represented' it as likely to do mischief^ frofn.ig-i 
norahce and Misconception, if translated and xir^ 
culatfed'in Walesw • . .: t: . 

Now, what would have been the language of the 
Defendant upon this communication^ if his purpose 
bad beea that which is charged upon him by the in- 
dictmisnt ? iHe would have said, ^^ If what you teH 
'^ me. is well-founded, hasien the publicaiim.x I Aib 
^y sure I shall never raise discontent here, by; thedis-^ 
'^ semination of such a pamphlet in English ):-^Hi)ere» 
<< fore let it be instantly translated, if the igtKttant 
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^^ InhiibUatyto of the inounteins are likel)( to eoHeict 
^f ironii ity that }t is- time to take up arms." 
' tioC Mr. Jbnes witttell you^ that, on the contraty^ 
thef imtant ha. suggested tbrt such an idea^ absurd 
and u J>iotzHd|»l* as.be feik aty bad presented itael£» front 
diH}^ motivfs^ ta Ifaef mitid o£ any man, tlie Deao^ 
iffi^tisised qsihe- was witk ito innooenee and its safety, 
instantly aBqiiie^cedi-^e recalbd, ^en oa his own 
Mtbdrity, tbe* intended publia^n by the eotn- 
mittee; and it neverims travislattd imtp "the Wel^ 
tongoe ^ 2dk^ • 

llere the ]>ean^s connexion with this Diidbgue 
woMld hav« ended, iif ^Ir.^ Fitzmauripe, whenever 
hk any ^ccafticMH of de&ming aod mtsrepvesetitang 
Ifiniy'iiad not lihougl^tfit, near three months after 
Ihe idea of transktttoo was abandoned, to reprobate 
and condemn Ihe |>ttan*& conduct at the pubUc 
mtetings of ^ oovvnty in the severest ' ternis, lor 
hvs former intension of circuIattDg the Diak^ue in 
Webb,— dedaring that its doctrines were seditious, 
tteasonabky and repugnant to the principles of our 
government. 

< It was upon this ooc^ision that the Dean, naturally 
anxious to redeem biS' chftracter from the unjust as* 
persons of having iiitended to undermine the con- 
stitution of his country,— conscious that the epithets 
applied to the Dialogue were fefse and unfounded, — 
and blinking tliat the production of it would be the 
most decv^ve relolation of the grou^less calumny 
east upon him, directed a few Engtisb copies of it 

VOL. I. o 
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to be pubti^ed in vindication of his former dptni0n9 
and intentions, prefixing an advertisement to it^ 
which plainly marks the spirit in which hepuMidhed 
\lt. For he there oompbinsof the injjarioii8«n^re«* 
presentations I have adverted to, and impressed with 
the aii^cerest conviction of the irniDcence^ oi: rather 
the merit of the Dialogue, makes bia. appeal to- the 
frieiKia of the Revolution in hid jastifteati0a« 

\^Mr. Erskine here read the adsuerlisemcnt ia the 
Jury, as prefixed to Ae Dial&gueJ] • r 

Now, Gentlemen, if you shall believe upon the 
evidence of the witness to these fiicts, apd of (he 
advertisement prefixed to the publication itself (lvbi<^ 
is artfully kept back, and forms tK> part of the ii^*: 
dictment), that the Dean, upon the authority of 
Sir William Jones who wrote it,-— of the other gresl 
writers on the principles of our govemment»'— and of 
the history of the country itself^ really thought the 
Dialogue innocent and meritorious, and thai hvi 
single purpose in publishing the Englidh cdpies^ after 
the Welsh editidn had been abandoned, was the vin-* 
dication of his character from the imputation of se- 
dition, — then he is not guilty upon this indictment^ 
which charges the publication with a wicked intent 
to excite disaffection to the King, and rebellion 
against his government. 

Actus non facii reum nisi Tnms fit rea, is Uie 
great maxim of penal justice,, and stands at the top 
of the criminal page, in every volume of our humane 
and sensible Uws. The hc^tile mind is the, crime 



vhich, it ia yoiir duty to decipher. ;-:-ra duty which I 
am sure you will discharge with the charity . of 
<phristian$ ;-^refiisiQg to adopt a harsh and ^ruel 
coQstructipD^ whep one that is fair and honourably 
AS more reconcilable^ not only with all probabilitieSj^ 
^qt with the evideoce which you are sworn to make 
the fpundatipn of your verdict. The Prosecutor, 
rests on the single fact of publication^ without the 
advertisement^ and without being able to cast an 
imputation upon the Defendant's conduct ; — or evea 
an^ observation to assign a motive to give v^risimili* 
tade to the chaxge. 

Qentlei^ien, a&er the length of time, which^ very 
9qn(my to my inclination, I have detained you^ I 
a«) s^re you will b^ happy to hear that there is but 
one other point to which my duty obliges me to direct 
your attention. . I should^ perhaps, have said no- 
thing more concerning the particular province of a 
^^y* upon this occasion^ than the little I touched 
upon it at Jthe beginning, if my friend Mr. Bearcroft 
had nqt coppelled me to it, by drawing a line around 
you^ saying (I hope with the same effect that King 
Canute laid p the sea)^ '^ Thus far shalt thou go.'' But 
since he has thought proper to coop you in, it is my 
business to let you out s — and to give the greater 
weight to what I aai about to say to you^ I have no ob-;- 
jectipn that every thtQg^ which 1. may utter shall be 
considered as proceeding from my own private opt* 
^ons ; and that not only my professional character^ 
: )nxt my more yalualjlQ i||iutatioii as a jma, m^^ ^tand 



6tM\ by the prihcipley which I shaafi by down for 
lire regabtion of yoitr judgments. * 
' tPhis i^ c^rtahrly a hMd thittg to say, Sftice what I . 
am aboctt to defitef may cfash in some 'degree 
(thm^K certainty it tvill ncft tkrougkovt) with the de- 
cision of a great and hevcrend Judge, who has ad- 
ihitristcred the justice of this country for above hatf 
a'cientury with singular advantage to the pobKc, and 
distinguished reputation to himself; but whose exr 
trabrdinary faculties and general integPity, which I 
sTiorid be lost -to aflsenriWHly and justice if -I did 
not acknowledge with reverence and afibctbn, xyovid 
not protect him fI*om isevere anrm^dversion when *he 
Appeared as the supporter of those doctrines which I 
am abodt to controvert. Ishall certainly never johi 
in the cahimny that foflowed them^ because I belfeve 
he acted npoh that,^ as opon alt other occasions^ 
with t'he strictest Integrity ;-*an admission which it 
H my duty to miake, which I render with great sa- 
tisfaction, and whieh proves nothing more, than 
tliat the greatest df mteti are &lRbIe in ih&r jfud^* 
itients, and wan^s^ us ta judge from the essences of 
things, and' not from the authorfty of nam^s, how* 
dver imposing. 

' Gentlemen, Ae opinion I afhidiftto Js, that HBel or 
run Ubet is a question of hzur for the Judge, yot^ ju- 
nsdictibn being corifined ta "ibcfkct 6f puhlicntim^ 
Aird if iJhis tinere tffL flidt was meant by the posttiori 
(though I couM neyeir admljl tt to be consonant with 
re380n.or 1«#)/ it "vtcnM dot AflSct me in the firesettt 



iQstaQc^ since oil that it would ^mpunt tp would 
^ that the Ju%e, andnptyou, wQpld deliver tbip 
only opinion which can be delivered from th;»t qRartf t 
upon this subject. But what I am afmid of upon 
thia occasion is, that neiilier of you ar^ to gm U^ 
for so my friend lias expressly put it. *' My Lordf** 
fays he^ ^^ will probaUy not give you his opinio^ 
** whether it be a libel, or not, because, as be wiU 
'^ teUyou, it is ^ /^pestion ppeo upojo the rtcord^ 
^^ and that if Mn Erskine thinks thepuUicaUoninr 
*' nocent, he may move to arrest Ibe judginoat.*' 
Now this is the most art£ul and the most mortal 3tab 
that jczxx be given to jiistic^> and to my APUPQeo^ 
Client. All I wish for is, that ihe ^ud^Qp«n^ Qf jth^ 
Court should be a gaide to ypum In detisq^inin^, 
whether this pamphlet be or be not4^ Uhel< — hjpanse, 
knowing the scope of the Jearnpd .J«^*$ noder- 
standing and professional aibilityy I have a moral cer 
4ainty that his ic^pioion would be iuroutablQ. It 
therefore libel or no libi^l be ^ ^e^tipn of jaw^ as is 
asserted by Mr. BeaiKipft^ I caH^;his Lprdship's . 
judgment upon .that .que9il;ti»n,> acoording to the rcr- 
gular^^ourse of aU trials, ndiere th^ Jaw and the &qt 
are blended ; in pU which Qase$ the nptoriaua.Qffiafe 
of the Judge is to instrmit the copsciences of th^ 
Jury, to draw a correct ^^gA aQn^lusion from the 
&cts in evidence before them. A Jury are xip mom 
bound to return a special verdict v^ jcases of libel, 
than upon other trials criminal and civile where law 
is miK^ with fact >**rthey ane to findjgenecally upon 

o «. 
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both, receiving, as they constantly do in every Court 
a Westminster, the opinion of the Judge both <m 
the evidence and the law. 

Say the contrary who will, I assert this to be the 
genuine, tinrepealed constitution of England ; and 
therefore, if the learned Judge shall tell y6u that 
this pamphlet is in the abstract a libel ; though t 
shall not agree that you are therefore bound to find 
the Defendant guilty unless you think so likewise, 
yet I admit his opinion ought to have very great 
weight with yoii, and that you should not rashly, 
nor without great consideration, go against it.-^But, 
if y&ii Itfe only to find the fact of publishing^ which 
is not even disputed $ and the Judge is to tell you, 
that th6 matter of libel being on the recdrd, he shall 
shut himself up in silence, and give no opinion at all 
as to the libellous and seditious tendency of the paper, 
and yet shall nevertheless expect you to affix the epi- 
thet of GUILTY td the publication bf a thing, the 
GUILT of which YOU afc forhid, and he refuses to 
examine \ — ^miserable indeed is the condition into 
\vhich we are fallen I Since if you, following such 
directions, bring in a verdict of guilty, without 
finding the publication to be a libel, or the publisher 
seditious ; and I afterwards, in mitigation of punish- 
ment, shall apply to that humanity and mercy which 
is never deaf, when it can be addressed consistently 
with the law ; I shall be told in the language I be- 
fore put in the mouths of the Judges, ** You Are 
esbpp^d, Sir, by the Verditl! We cannot he^r 
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**^ yoa say your Clictit was ' mtstakeD, *.lmt not. 
•• GO'iL'TY.; (or, had thai \ieen> the opinion of the 
^•^ Jury, they had a jurisdiction to acqtdt him.** 

Such k the way in whidi the liberties of English^ 
men are by this new doctrine to be fihuffied about 
from'jury to court, without having any solid found- 
ation to rest on. I call this the efl^ct of new docu 
trines, because I do not iind them supported b;^ that 
current of ancient precedents which constitutes 
English law. The history of seditious lib^s is per^ 
haps one of the most interesting subjects whidi can 
agitate a Court of Justice, and my friend thpught it 
prudent to touch but very slightly upon it. 

We all know, that by the immemorial usage of 
this country, no man in a criminal case could ever be 
compelled to plead a special plea ; — for although our 
ancestors settled an accurate boimdary between law 
and fact, obliging the party defendant who could not 
deny the ktter to show his justification to the Court ; 
yet a man accused of a crime had always a right to 
throw himself by a general plea upon the justice of 
his peers ; and on such general issue, hi^ evidence 
to the Jury might ever be as broad and general as if 
hehadpl^ded a special justification. The reason 
of this distinction is». obvious.— The rights of pro- 
perty depend upon various intricate rules, which 
require much learnipg to adjust,., and much precision 
to ^Ve them stability ; bdt cniMjas consist wholly in 
intention ; and of that which parses in the breast of 
an Englishman as the motives of his actions, none 
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but an EiigUsh Jorj ^hall judge«-^Ii ia therefore kn^ 
poissible, m mcMit* oiimaial case^i to separate law 
from &LCt ; and x^onsequexitiiy wibethar a writing b6 or 
be tiot alibefl^ nevir can be «n abstract legal qUesfion 
for Judges. And thiB pomtioQ U proved by the ira* 
memorial practice of courts^ the forms of which are 
founded u^n li^l reaaotiiilig ; for that irery Kbel» 
Over wbicfa it seems you are not to entertain any ju^ 
risdiction^ is elivays read, and often delivered to you 
out o£ Cbdrt for your oorisideration. 

The administration of criminal jtastide in the hands 
erf tfie pbo|>}e5 is the hasi§» of all freedom.. While 
that remains ih^re can be no tyrhnny, because the 
people wUI not execute tyrannical lawl^ bn them* 
-pelves. Whenever it is lost> liberty must &11 alon^ 
yvkhit, because the swood of justice falls into the 
biUids f}{ oien^ who, however independent, have no 
common interest with the tnass of tb^ people. Ow 
whde hi8tX)ry is tlterefore chequered with the struggles 
0( our ancestors to maintain this importaat prtvi*- 
kge, whioh in cases of libel has been too b&en a 
shameful and disgraceful subject of controy^ec^. 

The aiident government of this country gibt being 
founded. Take the modem, upon puUic cotetet asid 
opinion, but supported by ancint sopersthtoBS, and 
the lash of power, saw the seeds of itsdestfoctiott in 
a free press. Printing tfaerelbire^upoBfberemsd of k^ 
ters, when tiie lights of phibsqpby led to the detection 
4>f prescriptive usurpations, was conlsidaned as a mattir 
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of state^ and subjected to th^ controiUof licenoetB 
appointed by the Crown : and although our anoeatpr^ 
bad stipulated by M^gna Charta^ that nofreeowi 
shoirid be judged but by his peers, the Courts of 
Star-chamber and High Commission^ consistiqgof 
prfvy^^xuHifi^lors erected during pleasure^ opposed 
themselves. to that freedom of conscience and civil 
opinion^ whicb e^en then were laying the foundatiofis 
pf the Revolution. Whoever wrote on the prtnct9- 
pies of government was pilloried in the Star-chamber 
apd whoever exjposed the ^rors of a iaise religioQ 
livas persecuted in the Commission^couit* But so 
power can supersede the ptivi^ges of men in society^ 
!9fhm once the lights of learning and science have 
^iriseB amongst IbeQi. Tlie prerogatives which former 
|)ffi»ces es^cised with safety, and even with popu- 
Jskdty, were iH>t to be tderated in tlte days of ttie 
Fint ^hanies^ and our ano^tors insisted that these ar«- 
b^imy trillunafe should be abolished* Why did th^jr 
insi^ 0poa their abolition i^^Was it that the queft- 
tion of libel, which was their principal junsdictioa, 
shoidd be determined ctnly by the Judges at West- 
Hiioster j'-^n the present times even such a reform, 
though very defective^ might be consistent with 
reaaon, because the Judges are now, lionoumble, m<* 
.dqiendfi^t, and s&gacious men; but in those. di^ 
.they were often wretches,— libels upon all judica^ 
tare ; — and instead of admiring the wisdom of otir 
^nqestors^ if that had been their policy, I should 
have held tl^stb dp as lunatics, to the scoff* of fo$^ 



tetity^; since in the times when these imconstitu^ 
tional tribunals were supplanted, the Courts of 
Westminster Hall were filled with men who were 
equally the tools of power with those in the Star--' 
chamber ; — ^and the whole poiicy of the ehange con- 
sisted in that principle^ which was then never 4)19 
puted, viz. That the Judges at Westminster in 
criminal cases were but a part of the Court, and 
could only administer justice through the medium of 
dJury. 

When the people, by the aid of an upright Par- 
liameut, liad thus succeeded in reviving the consti^i- 
tdtional trial by the pountry, the next course taken 
by the ministers of the Crown, was to pollute what 
they could not destroy*— rSheriffs devoted to powder 
were appointed^ and corrupt Juries- packed to sacri- 
fice the rights of their Mow-citizens, under the 
mask of a popular trial. This was practised by Charles 
the Second ; and %vas made one of the <^rge6 
against King James, for which he was expdled the 
kingdbm* 

When Juries could not be found to their minds. 
Judges were daring enough to browbeat the Jurors, 
and to dictate to them what they called the law; and 
in Charles the Second's time an attempt was made, 
which, if it had proved successful, would have been 
decisive. In the year 1670 Penn and Mead, two 
Quakers, being indicted for seditiously preaching to 
a multitude tumuttuously as^mbled in Gracechurch 
Street, were tried before the Recorder of London^ 
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%irh6 told the iiiry that they had nothing to dO but 
td find whethfer the Defendants had pr^chcd of 
ttot; for tbat^ whether the matter or the intention ^ 
of their preaching were seditious, were questions 
of law and hot of fact, which they were to k^ep 
to at their peril. The Jury, after soine dcjb^tei 
found Penn guilty of speaking to people in 
Graoechurch Street ; and on the Recorder's tdlhig 
them that they meant, no doubt, that he was- 
speaking to a tumuU of people there ; he was in* 
formed by the foreman, that they allowed of no 
such words ia their finding, but adhered to their 
. former verdict. Hie Recorder refused to receive it, 
and desired them to withdraw, Ou which they again 
iretired, and brought in a general verdict of acquittal; 
which the Court considering as a tontempt, set a 
fine of forty marks upon each of them, and con- 
demned them to lie in prison till it was paid. Ed* 
ward Bushel, one of the Jurors (to wboih we are 
almost as much indebted as to Mr. Hampdeq, who 
brought the case ^ ship-money befone the Court 
of Exchequer) refused to pay his fine, and, being 
impri^ned in corisequence of the refusal, sued out Hs 
writ of Habeas Corpus, which, with the cause of bis 
commitment (viz. his rejhsing to find according to the 
direction of the Court in matter of law), was returned 
by the SherifTs of London to the Court of Common 
Fleas ; tvhen I>ord Chief Justice Vaugban, to bis im- 
litortal honour, delivered his opinion as follows : — 
** We tn list take off this veil atad colour of words, which 
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^^ make a show of being something, 1)ut aije in 6t^ 
'^ nothing. If the meaning of these yt^0d$,JMing 
^* against the direction of the Court in matter oflam^ 
^ be,that iftbe Judge, having heard theevt4en()egivQa 
^^ in Court (for he knows no other), ^hali tdU. t%^ 
^^ Jury upon this evidence, that .th(» law is for the 
^ Crown, and they, und^ the paiA of fiM and iSBOf^U 
^ soiiment, are to find accordingly ; every niau sees 
^ that the Jury is but a troublesome delay, great 
^* charge, and of no use in determining right and 
'* wrong ; and therefore the triab by them may be 
^' bfetter abolished than continued ;.whidi wdre a 
^' strange and new-found conclusion, after a trials 
" celebrated for many hundreds of yeare in Hm 
^^ country." 

He then af^Ked this sound doctrine with dojoble 
force td criminal cases, and discharged the upright 
Juror fW)m his illegal commitment* 

This determination of the right of Juries to find 
a general verdict was never afteniv'ard$ <)uestioned by 
succeeding Judges ; not even in the gveat case of the 
seven Btfi^ops, on winch the dispensing power and 
the personal fate of King James himself in a great 
mesesure depended. 

These conscientious Prdetes were, you know, im* 
prisoned in the Tower, and prosecuted by informa- 
tion for liaving petitioned King Jbmes i^ Seoond to 
be excused from reading in thdr diurcbes the deda- 
ration of indulgence, which he had puUtahed con- 
trary to law. The trial was had at the bar of the 
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CbOit of Ring- 8 Bench, when the Attorn^ Gemndi 
of that day, rather more peremptorily than my learned 
friend (who is mClch better qualified for that offio^ 
and whom I •should be glad to see in it), told tht 
Jiiry, that they had nothing ta do but with the bar4 
fa'ct'^f puhli&aiion, and said heshoujd tberefeM 
friake iiO' answer to the arguments of the Bishopaf 
eonnsel, as to whether the petition was dt was not 
a Tibeh But Chi^f Justice Wright (no friend to the 
Kt>ertydf th^ subject, and with whom T should be 
80 mueK-ashamed to compare my Lord, as Mr« Bear«* 
croft to that Attorney General) interrupted him, and 
feid, ^' Yes, Mr, Attorney, I will tell you what they 
^* offer, wfdeh it will lie npon y4m to anstv^: tiiey 
'^ would have you show the Jury how this pettttoa 
'^ has disturbed the government, or diminished the 
^* Xisg^s authority." So say L I would have Mr* 
Se^croft show you, Genttemen, how this Dialogue 
haa disturibed the King's government, — excited dis^ 
loyalty and disal{k;tron to his person, — and stirred up 
disorders within these kingdoms. 

In the case of the Bishops, Mr. Justice Powell 
^fi^lowed the Chief Justice, saying to the Jury, f^ I 
•^ have given my opinion ; but the urhoie^ matter is 
*^ before ymiy gentlemen^ and ywL mlljwige i^f it J* 
Nor was it withdrawn from their judgment ; for al- 
though the mfijorityof the Court were of opinion 
HMtC it iffis A libel) and had so pabtidy declared 
-fliemselvest fmmtbe Benclv, yet by the unairimoos 
d^ei^on of all the. Judges^ after the Court's own 
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S^pinion had been pranoanced by way of chaige to 
the Jury, the petition itself, wlvch contained nu in- 
liueDdo^ to be filled up as &cts, was delivered into 
their hands to be carried out of Court, for their deM* 
becation. The Jury accordingly withdrew from the 
bar, carrying the libel with them ; and (puzzled I 
suppose, by the infamous opinion of the Juc^^es) 
were most of the night in deliberation ; — all ]Loodoa 
aurroauding the Court with^ani^ious expectation for 
that verdict, which was to d^ide whether English- 
men were to be fre^nen or slaves. Qeqtlemeo, 
the decision was in favour of freedom, for the re- 
rerend Others were acquitted ; and tliough acquittal 
in direct opposition to the judgment of the Court, 
yet it never occurred even to those arbitrary Judges 
who presided in it to ca^t upon them a cpnsum or ar 
frown* This memorable and never to be forgotten 
trial is a striking monvunent of the importance of 
these rights, which no Juror should ever surrender ; 
for if the legality of the petitbn had been referred 
as a question of law to the Court of King*s Bendl, 
the Bishops would have been sent back to the 
Tower,*<rr-the dispensing power would have acquired 
Hew strength,— ^and perhaps the glorious asra of the 
Revolution and our present happy constitution might 
have been lost. 

Gentlemen, I ought not to leave the sul^ect of 
these doctrines, which in the libels of a lew years 
past w:ere imputed to the noble Earl of whom I for- 
merly spoke, without acknowledging that Lord Mana^ 



i^^ copier jof jthem from these, impure sources : it is tny 
duty to say^ that Lord Chief Justice Iiee, in iha 
i^^ of the . King against Owen» had recently, laid 
down the ^me opinions before him. £ut tht^n bptb 
of these gr^t Judges, alway^s copducted themselvef 
on triate of this a^rt^ as the learned Judge ^yill n^ 
dodi>t conduct hin)$elf to-day ; they con^dered tha 
Jury as open to all the arguments of the defendant" a 
counsel. And in the very case of Owen, who was 
acquitted against the direction of the Court, the 
piresent Lord Caniden addressed the Jury, pot as I 
aa]( addressing you^ but with all the eloquence for 
which h^ is ao justly celebrated. The practice, 
therefore^ qf these great Jmjiges is a sufficient an^ 
%wfir to their opinions ; for if it be the law of £ng^ 
land,, that the Jury. nf>ay not decide on the question 
of libel, the same law ought to extend its authority 
tojirevent their being told by opuns^l that they may» 
There is indeed no end of the absurdities which 
sncb a doctrine involves ;. for suppose that this JVo- 
secutor, instead of inflicting my reverend ft-iend for 
publishing this Di^qgue, had indicted hir^ for pub- 
lishing the Bible, beginning at the first book of 
Genesis, and ending at the end of the Revelations, 
without the addition or subtraction of a letter, and 
without an innuendo to point out a libellous appli- 
cation^ only putting in at the beginning of the in« 
dictment that he published it with a blasphemous 
intention : — On the trial for such a publication Mr. 



Bearcroft would gravely say, '^(Jrenflcmrar tsf ^fifr 
*' Jdry, }^u must certainly find by your verdict, 

* that the Defendatit is goHty of thi* indictment, L e. 
•* guHty of publishing the Bible with themlentibna^ 

* charged by it. To be sure, every body will lau^ 
•* when he hears it, and the conviction cari'cSo the- 
•* Defendant no possible harm; for the Court of 
^ King*s Bench will determine that it is not a Ifbel^ 
•* and he wSll be discharged from the consequences of 
** the verdict." — Gentlemen, I defy the most ingc^ 
nidus man living to make a distinction between that/ 
Case and the present ; and in this Way yott* are de- 
sired to sport with youf oaths, by pronouncing my 
reverend friend to be a criminal, without eithir dc-j- 
terminiug yourselves, or having a determination, or 
even an insinuation from the Judge that any crime has 
been committed ; following strictly that famousr and 
respectable precedent of Rhadamanthus, judge of heff, 
who punishes first, and afterwards institutes an in- 
quiry into the guift. 

* But it seems your verdict would be rio punislmient^ 
rf judgment on it was afterwards krrested; t am 
sure, if^I had thought the Dean so lost to sen- 
sibility, as to feel it no punishment, he must have 
found another counsel to defend him. Btit I know 
his nature batten Conscious as he is of his t)wa 
purity, he would leave the Court hangings down his 
head in sorrow, if he were held out by yoiir verdict 
a seditious subject, and a disturber of the peace of 
his country. The arrest of judgment, which wouM 
follow in the term upon his appearance in Court at 
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a convicted criminal, would be a cruel insult upon 
his innocence, rather than a triumph pver the unjust 
prosecutors of his pretended guilt. 

Let me, therefore, conclude with reminding you. 
Gentlemen, that if you find the Defendant guilty, 
not believing the thing published to be a libel, or 
the intention of the publisher seditious, your verdict 
and your opinions will be at variance, and it will 
then be between God and your own consciences ^o 
reconcile the contradiction. 
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J enable the reader to imderstand thoraiighbf tlie 

: further proceedings in this memorable cause^, and 

more particularly to assist Mm in appreciating, the 

vast value and importance of the Libel Bill^ .which it 

^gave rise to, .it becomes necessary ta insert at Jzdl 

Jength Mr. Justice Mulkr^s Charge.to the Jury, and 

sVxhat^asse^ in Court before the verdict was recorded; 

.^iy which it will appear that t fie rights qf Juries, as 

^qften established ^by act qf Parliament^ had b^m 

s completely abandoned by all the profession except by 

Idr^ Erskine. The doctrirue insisted and acted upon 

,wasy that the Jury were corifined to the mere act qf 

,pubHshingj and were bound by their oaths ^o convict 

Aof a libel, whatever might be the matJter .written, or 

J^ublished :~^a course of proceeding which placed the 

British press entirely in the hands of^^osed rnqgis-^ 

.tr.ates, qppoiTtted by the Drowri. This^ doctrine,^ we 

say, was so completely fastened upon the publky 4hat 

the reader will find in theffth volume of Sir James 

Burrow^s Reports upon the trial of fVoodfallfor pub^ 

lishing the Letters of Junius^ alluded to by Mr. Jus^ 

tice Buller in his Charge to the Jury at Shrewsbury^ 

that an objection to that rule of law, as delivered by 

Lord Mansfield, was considered to be perfectly frivom 
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lotis : — the next time after that decision whim it ap* 
pears to have been again insisted upon, in the trial of 
the Rev^ %fr. Bate Dudley for a libel in the Morning 
Herald on the Duke of Richmond, Lord Mansfield 
told Mr. Er shine the, moment he touched upon it in his 
speech to the Jury, that ^^ it was strange he should 
'^ be 'contesting points now, which the greatest law^ 
^^ yers in the Court had submitted to for years before 
^^ he was bom** The Jury, however, acquitted Mr. 
Dudley notwithstanding, and Mr. Erskine continued 
to oppose the false doctrine, which was at last so com- 
pletely exposed and disgraced by the following speeches 
in this cause, that Mr. Fox thought the time at last 
ripe for the introduction of the Libel Bill, which he 
moved soon after in tile House of Commons, and was 
seconded by Mr. Ersiirie. 7%e merits of this most 
excellent statute, which redeemed and we trust esta^ 
llished for ever the liberty of the press, and the rights 
of British Juries, will be more easily explained and better 
understood by perusing the following speeches, which 
produced at the time a perfect unanimity upori the sub-- 
Ject. We have as a supplement to this volume printed 
the Libel Bill itself, and annexed a few. observations 
upon it. 
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'MR. JUSTICE BULLER'S CHAUGB. 

Gentlbmek of THR JURT, 

Tfais is an indictmeht against Witliltttl 
Shipley^ for publishing the patnphlet which you hiVe 
heard^ and which the indibtment states to be a libet* 
The Defendant has pleaded that he is not 
guilty ; and whether he is guilty of the fact or not, 
is the matter for you to decide, Qn the part gf 
the prosecution to prove the publication, they have 
called Mr, Edwards, who says, that the wordd 
Gentleman and Farmer in the pamphlet, whi<5h . 
he now produces, are the Dean of St. Asaph's hand- • 
writing. He received the pamphlet, which he how 
produces, from the Dean> with the directions which 
he has also produced, and which have been read to 
you : those directions are for him to get it printed with 
an advertisement affixed to it, which is contained ir^ 
that letter which has been read, which appears to be 
dated the 24th of January 1793; and in conscj- 
quence of that letter, which dfesire^ him to gdt the 
indosed Dialogue printed, he sent it to Marshy a ' 
printer, according to. the directions contained in the 
letter. John Marsh says, this pamphlet wad^ printed 
at their office, from what was sent by Mr. Edwards^ 
After some Copies wcirte struck off he saw the Dean; 
he told him Mr. Jones had had several copies. 
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The Dean seemed then quite surprised that any 
stir should be made about it — ^^^^illiam Jones is 
then called^ who says he bought the second pamphlet 
producedj^ fwHft Marsh in the- month of February 
1783. He says, he is the Prosecutor of the in- 
dictment ; then he told you tiiat he applied to the 
Tjpejjsiiry:' about the prosecution,, and they did not 
tialkp it up. This is the whole of the^vidence for the 
proseoution. For the Defendant Edward Jones has^ 
beeacaUed} who says, he was a member of die Flint- 
shire C9mmittee<:--^that k was intended by, them to 
ppiqt this Dialpgpe in Welsh :i-«that the Dean. said he 
had received the pamphlet so late from Sir William 
Jqnes,; that he had not had time; to read it ; he says, 
he^tpld'the D0an that he had collected the opinions 
of gentlemen, which were, that it might do harm: 
after that the Dean told him, that he was obliged 
to. him for his information^ that he should be dorry 
tOr publish. any thing that tended to seditioii ; audit 
w^ for this reason that it was not published in 
Wdsb. This passed on the 7 th of Januaty 1783. 
Some time after, Mr. Shipley said he would read it, 
toibowitwas not so seditious, but that he read it 
with a rope about his neck ; and when he had read it; 
he. gave his opinion he did not think; it quite so bad* 

Mr. Ershine. I ask your Lordship's pardon. I 
believe the witness said it was at the county meeting 
wherethe Pean said this. 

Mr. /ovfi^. Jt was the same day, the 7^ of Ja- 
nuary. . 
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Mr. Justice Bailer. Tes> ^(fierwards^ it the cdupjbjF 
tiieeting^ he sai4 he would read it to show it. waa hot 
so seditious^ but that he .read it with a tope about 
his nedL ; when he had i^ead it, he said he did. not 
think it so bad. Theii he called five gendetnen who 
spoke, to his character. Sir Watkyn Williams 
Wynne says> he has kuqwh the Defendant eight dt 
nine years; he does not think him a man likely to be 
guilty of that which is now imputed to him. Sir 
Roger Mostyn, who is Lord-Lieutenant of Fiintl 
shire,, says he has known the Defendant several 
/.ears : that he put him into the commission of the 
peace^ and appointed him a Deputy Lieutenant; ttiat 
in his opinion he ddn't think the Defendant capable 
of/Stirring up sedition or rebellion. Major Williams 
says, he has no reaton td believe the.Defeddaht ca* 
pable Of being guilty of the crime imputed to him } 
on the contrary, he thinks He Would be the fitst that 
would quell sedition. Colonel Myddeltori says, he 
has known the Dean of St. Asaph near twdve years; ^ 
Ihat he has attendcid with the Dean sit private meet-^ 
ings of the Justices^ and at quarter sessidhs^ and 
in his judgment the King baa not i(^ better Subject. 
Bennet Williams likewise. saySj he h£ts knoWii thef 
Deari many years; that the Defendant is a peace^Ie 
man, not capable of stirring up sedition^ ancT he 
thinks he i^ as peaceable a su^ect as any the King 
has. — ^Nqw, Gentlemen^ this is the whole of the 
evi4enc(^ that has been given on the one side and the 
«ther. jis to tlte several witnesses who hmt been 
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culled io give, Mr. Shipley the characief- qf a quiet 
<ind pfsiai:e^bU man^ not disposed to stir up sedition, 
that cannot govern . the present- cdse, for the question 
for you to decide is,- whjstheh he is or ts not 

aC|L7Y Of PUBLISHING THIS PAMPHLfiT ? 

You bave heard a great deal $aid which really does 
npt belong to the case^ and a part of it has embar- 
rassed nie a good deal in what manner to treat it. I ^ 
capnot subscribe to a great deal I have heard from iht 
Pefendant's Counsel^ but I do readily admit the truth 
and wisdom of that proposition which he stated from 
Mr. Locke, that, ** wherever the law ends, tyranny 
*' begins/' The question then is. What is the law 
as applicable to this business ? and, to narrow it still 
more. What 19' the law in this stage of the business F 
You have been^pressed very much by tftfi Comisely and 
so huve I cfso^ to give an opinion upon the question, 
whether thUr pamphlet is or is not a libel. Gentlemen, 
kistny hqppiwess ^hat I find the law so well and so 
fufiy ^ttled^ that it is impassible for any man who 
mieafisw^ir to doubt about it; and the Counsel for 
the Defendant was so conSciQOs that the law was so 
Slotted, that he himself stated what he knew must 
]be the ahswer which, he would receive from me: 
that is, that the matter appears upon the record ; and 
as sqcb, it is not for me, a single Judge sitting here at 
Nisi Prius^ to say whether it is or is not a libeL 
Those who adopt the contrary doctrine, forget a little 
to what lengths it would go ; . for if that were to be 
allo^^^ the obvioiis consequence would be what 
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stated by the Counsel tn reply ; namely^ that 
you. deprive the subject of. that which is one of his 
<fe»^t birthr^hts :— you dq>rive him of his appeal ; 
yoo depnye him of his writ of error : for if I was 
to give aa opinion here^ that it was not a libel, and 
yott adopted that, the matter is closed for ever. The 
law acts equally and justly, as the pamphlet itself 
states ; it is equal between the Prosecutor and die 
Pdendant ; and whatever appears upon the record is 
not for our decision here, but may be the subject of 
future consideration in the Court out of which the re- 
cord comes; and afterwards, if either party thinks fit, 
they have a right to carry it to the dernier resort, and 
have the opinion of the House of Lords upon it; and 
therefore that has been the uniform and established 
answer, not only in criminal but civil cases : the law. 
is the same in both, and there is not a gentleman 
round this table who does not know that is the con- 
stant and uniform answer which is given in such cases. 
You have been addressed by the quotation of a great 
many causes' upon libels. It seems to me that that 
question is so well settled^ that gentlemen should not 
agitate it again ; or at least ^ when they do agitate it ^ 
U should be done by stating fairly and fully what has 
passed on all sides, not by stating $^ passage or two 
from a particular case that may be twisted to the pur- 
pose thai they want it to answer; and how this 

DOCTRINE EVER COMBS TO BE NOW SERIOUSLY CON- 
TENDED FOR, IS A MATTER OP SOME ASTONISHMENT 
TO ME ; FOE I DO NOT KNOW AI(Y ONE QUESTIOlff 



ftIS MR. WSTIC£ BULLBrV CHAR0B TO tHE JtMt 

IN THB LAW WHICH IS MORE THOKOIT^nU7 %BVA* 
BLISH£I> THAN THAT IS. I knOW it ISHOt the Isil*' 

gaage of a particular set or party of men^ because 
^le very last case that has ever arisen upcm a libeli 
was conducted by a very respeotable and a very* ho- 
nourable man^ who is as warm a partisan (and upon 
^e same side of the question) as the Counsel for the 
Defendant, and I believe of what is called the same 
party* But he stated, the case in a few words^ 
which 1 certainly adopted afterwards^ and which I 
believe, no man ever doubted about the propriety of. 
That Case arose not threie weeks ago at Guildhall^ 
wpon a question on a libel ; and in stating the plain- 
tifFs case, he told the Jury, that, there could be but 
three questions* 

The first is. Whether the Defendant is guilty of 
publishing the libel ? 

The second. Whether the innuendos or the aver^ 
tnents made on the record, are true ? 

The thirds which is a question of tew. Whether it 
is a hbei or not ?— Therefore, said he *, the two first 
are the only questions you have to consider t and 
this, acided he very rightly, is clear and umioubted 
law ; it was adoptfed by me as dear and undbubtec^ 
law, and it has been so held for considerably more 
than a century past. It is indeed admitted by the 
Counsel, that upon great consideration it has been 
so hdd in one of the cases he mentioned, by a noble 

^ Mr. John Ite, thea Attomex General. 
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Lovd' who has' presided, a great many years^. with v&f 
d^titlguished honour^ in the first court of criminal 
Jltt^tice in this country ; and it is worthy of obseri'a^ 
fuon, how that case came on. For twenty-etgfat 
yea)«8* past, during which time we have had a vast^ 
number of prosecutions in difl^ent shapes for libels, 
^^ unifcMtn and invariable conduct of that noble 
Judge has been to state the questions as I have just 
stated them to you ; and though the cases have been 
defended by Counsel not likely to yield much, yet 
that point was never found feult with by them ; and 
often as it has been enforced by the Court, they 
never have attempted yet by any application to 
set it aside ; at last it came on in this way — ^the noble 
Judge himself brought it on by stating to the Court 
vphat his directions had alWays been, mth a desire to 
fclK>w whether, in their opinions, the direction was 
right or wrong? The Court was unanimou% of 
opinion that it was right, and that the law bore no 
question or dispute. It is admitted by the Counsel 
likewise, that in the time that Lord Chief Justice 
Lee presided in die Court ctf King*s Bench the same 
doctrine was laid dcfwn^ as dear and established ; a 
.soundbrlawyo', (A^ a more honest man, never sat on 
the' Bench than he was. But if we trace theques*- 
tion)furthe^ back, it will be foimd that about the 
year 1731 (whidi I suppose has not escaped the di- 
ligence of the Counsel) another Chief Justice held 
the same doctrine and in terms which are more ob- 
MiraUe thm those in most of the other cases, be- 
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cause they show pretty clearly whea and how .it was 
that this idea was first broached. That was an in*^ 
formation against one Ft^nklin^ I think, for puiblishing 
a libel, called the Craftsman. The then Chief Justice 
stated the three questions to the Jury in . th^ seme 
way I mentioned. He said, ** The first is as to the 
•^ fiict of publication. Secondly, Whether liue 
^^ averments in the information are true or not? 
'' And thirdly. Whether it is a libel ?" • He says, 
*' There are but two questions for your consider- 
*' ation ; the third is merely a question of law, with 
^^ which you the Jury have nothing to do, as has 
*' now of late been thought by some people who 
*^ ought to know better ; but," says he, *^ we must 
^' always take care to distinguish between matters 
*^ of law and matters of fact, and they are not to be 
'^ confounded.*' — With such a train of authoritij^ 
it is rather extraordinary to hear that matter wm 
broached as a question which admits of doubts. And 
if they go farther back they will find it still clearer; 
for about the time of the Revolutipu authorities; will 
be found which go directly to the p<xint. . In one of 
them, which arose within a year oi: two from the 
time of the case of, the seven Bishops, /whiq^^ the 
Counsel alluded to, a Defendant in an infprmaticm 
for a libel, which was tried at bar, said ' to , the 
Court, ^^ As the information states this to be; a 
^^ scandalous and seditious libel, I desire it may^be 
^^ left to the Jury to say whether it is a scandalous and 
'* seditious libel or not.'** The answer i-then^ given 
by the Court was, " That is matter of law ; the Jury 
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'^^ are to decide upon the fact; and if they find yoa 

^^ guilty of the fact, the Court will afterwards con^ 

'^ sider whether it is or not a libel.*' — If one goes 

still farther back, we find it settled as. a principle 

! which admits of no dispute, and laid down so early 

as. the retgn of Queen Elizabeth^ as a maxim, Uiait 

.*^ ad quastioTi&m facti respondent juratores, ad qtup^- 

^^ stionem juris f^spondent judices J"'. .And ijf.ti[ie case 

that the Counsel has thought fit tQ allude to under 

the name of Bushell's case, the same ipaxina is »- 

cognised by the Court nega^tively, viz* '^ ad^gtit^ 

.^^ sti(memJk<^ino9.t respondent jiidicesy adiqu^stionem 

*" legts nan respondent juratores.:;^ for^ said tbeCoutt 

.unanimously, if.it be. asked of the Jury what the , 

:]aw is, they cannot say ; if it be asked of .the Couit 

t what the faot is, they cannot say.-^Now so it staacis 

*as jto legal history upon the business. Suppose theiv 

•.were ho authority at all, can any thing be a. stronger 

^proof of the impropriety of what is .c(»itended for 

by the Counsel for the Defendant than what they 

have had recourse to^ . You have been addressed 

not as! is. vei*y usual to address a Jury, whidi 

.you must know yourselves if you have often served 

upon them,;-^you have been addressed upon a quesr 

4ionof law^ on which they have quoted cases for $i 

.century back.. Now are you. possessed of those 

:cades in your, own minds ? .Are you apprized of the 

•distinctions' on*. which those determiijations are 

founded ? Is it not a littk extraprdinary to.require of a 

Jury th^t they should carry all the legal determina* 
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tiona in their miodsk? If one Icwdcs a Jittle finrfcher 
into the constttation, it.sesems to me that withotft 
reoQurse to authorities it t»nnot admit of a doubt 
inrhat is the mode of administering justice in ihis 
country .^ — The Judges are appointed to decicfe:the 
wlaw, the Juries to decide the &ct«— How ?-*«4Kith 
under the solemn dbligation of an oath ; the Judges 
^re sworn to administer the law faithfully and tru)^; 
the Jury are not «o sworn, but to pve a true verdidt 
according to the evidence. Did ever any man hear 
-bl it, or was tt ever yet attempted to give evidenxse 
of what the law was ?-^If tt were done in one in- 
stance it must hdd in alL Suppose a Jury ^louM 
'«ay that whicji is stated upon a record is high treason 
CH* murder ; if the &ct8 dharged upon the record atfe 
ndt 6O3 it is the duty of the Court ,to look into the 
.record, and they are bound by their oaths to dia- 
charge the Defendant: the ^oonseqnence, if itwefe 
not ISO, wbcild be, that a man would be liaUe toJDie 
hanged who had offended against no law at all* it 
Is for the Court to >say whether it is any offisnoe cr 
ifibt, after the fact is found by the Joiy. Itrwoidd 
nndoubtedly hold ^in civil cases as w^ ss criminalji 
and as the Couns^ for the 'prosecutieufhas s«idin 
reply^ by the same reason ihthe case of an ^math. 
ment, you might give a vei^diot against ^law^ 
But was it e^er «upp08ed that-a Jury waa compefetnt 
to say, what is the operation of a fine^ or a reco^ 
very, or a warranty, Whtdi arQ tnero questioms df 
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tam ? Hien th^ Counsel says, it is a very extraordi* 
imry tiling if you have nothing else to decide but the 
&dt of the publication ; because then the Jury are 
io do nothing biit to decide that which was never 
disputed. Now there is a great deal of art in that 
argument, and it was very ingeniously put by tbe 
Counsel ; but all that arises from the want of distin- 
guishing how the matter comes herej and bow it 
stands how : it is not true that the Defendant by the 
issue admits that he ever published it. No, upon 
the HecOrd he denies it, but when he conies here he 
thinks fit to admit it : but that does not alter the 
mode of trial* Then it is asserted, that if you go 
upon the publication only, the Defendant wouH 
-be ^ound guilty, though he is innocent. But that 
is by no means the case; and it is only necessaty 
to see how many guards the law has made, to ^owi 
how falladous the argtmient is. If the fact were, 
that the Defendant never denied the publication, but 
tiieant to admit it, and insist that it was not a libd, 
he hqd another way in which he should have done it^ 
g way universally known to the profession ; he ought 
to havie deflqurred to the indictment, by which in 
itrubstanoe he would have said--4 admit the fact of 
pufJOshing it, biit deny that it is any offence. But 
Jie is ^ot precluded even now from saying it is not 
a Ub^h f<ir if the ftct be found by you, that he did 
publish the pamphlet, ^rid upon future consideration 
i!t^t Court of King^s Bench shall be of opinion that 
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it is not a libel, he must then be acquitted *. As 
to bis coming here, it is his own dioice. 

But, say the Counsel farther, it is clear in point of 
law, that in a criminal case the Defendant cannot 
plead specially, therefore he might give any thing in 
evidence that would be a justification if he could 
plead specially. I admit it; but what does that 
amount to i You must plead matter of fact ; yon 
cannot plead matter of law, the plea is bad if yon 
do : then admitting that be could give that in evi* 
dence upon Not guilty, which would in point of law^ 
if pleaded, amount to an excuse or a defence ; the 
question still is, what are the ,&cts on which the de^ 
fence is founded ? That brings tlie case to the ques* 
tion of publication, for the innoendos are no more 
than this : the indictment says, that by the letter G» 
is meant Gentleman, and by the letter F. is meaol 
Farmer. Now the title of this pamphlet is, " The 
^^ Principles of Government, io a Dialogue betweM a 
«* Gentleman SLXidsL Farm&y The first que^tioo ia^ 
whether the G. means Gentlemmt^ and the F. Farmert 
the next question is not upon initials or letters that 
may be doubtful, but whether the Kiatg^ written alt 
length, means the King of Great Britain^ and whe*. 
ther the Parliament means the Parliument of, Gtet^ 
Britain: these are points I AxxCi know how to state 
a question upon \ and if you are satined as to the 

; * It must be qbvious to every bod^« that upon this 4optriiie tl^ 
press was in the hands pf Judges a^^pointed by the Crowi^ 
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Stinuendofi; the only remaining queatioh of fact 19 as to 1 

the. publication. Whether Mn Ed w'ard Jones's evi* ! 

dence will or will not operate in mttigatioil.of puni6H« \ 

ment, is not a question for me to give an opidiOki.upOD^ 
because it is not for me to inflict the pudishoienty 
if the Defendant is found guihy\ But upon his 
evidence it stands thus ; the Dean had thoughts of 
printing the pamphlet in Welsh, but upon what was 
said to him by Mr. Jones, and other gentlemen, his 
friends, he declined it, but he afterwards published 
it in English; for this conversation is sworn by Jones 
to be on the 7th of January, and not till the 24th. 
of January does he send this letter to Edwards with 
the pamphlet, desiring that it might be published ; 
therefore there is no contradiction as to the publica* 
tion : and if you are Satisfied of this in point of 
fact, it i^ my duty t<> tell you in point of law 
you are bound to find the Defendant guiUy^ t wish 
to be as explicit as I can in the directions I give^ be^ 
cause^ if I err in any respect, it is open to the De* 
fendant to have it corrected. As far as it is neScessary 
to give any opinion in point of law upon the subject 
of the trial, I readily do it; beyond that I don't mean 
to say a word, because it is not necessary nor pw^per 
here. Ina future stage of the business^ if the Defendant 
is found guilty, he will have a right to deitiand.my 
opinixm ; and if ever that happens, it is my duty to 
five it^ and then I will ; but till that happens I do 
not think it proper, or by any means incumbent upon 
on^ who sits where I do> to go out of the case to 
. VOL. u a 
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gi\'6 an opinio^ upon a subject^ which the present 
stage of the c^se does not require ; therefore I can 
only say, that if you are satisfied that the Defendant 
did publish this pamphlet, and are satisfied as to the 
truth of the innuendos, in point of law you ought 
to fiiid.hhn guilty ; if you think they are not true, you 
will of course iicquit him. 

The Jury withdrew to consider of their verdict, 
and in about half an hour returned again into Court. 
Associate. Gentlemen, do you find the Defendant 
guilty or not guilty ? 
♦ Foreman. Guilty of publishing only. 

Mr. Erskine. You find him guilty of publishing 
only? 

A Juror. Guilty only of publishing. 
Mr. Justice Buller. I believe that is a verdict not 
quite correct — ^You must explain that one way or the 
other as to the meaning of the innuendos. The indict- 
ment has stated that G. means Gentleman, F. Far- 
mer; the King the King of Great Britain, and the Par- 
liament the Parfiament <rf Great Britain. 
One (fthe Jtiry. We have tio doubt of that. 
Mr. Justice Buller. If you find him guilty of pub- 
lishing, you must not say the word only. 

Mr^ Erskhie. By that they mean to find there was 
no ^sedition. 

A Juror. We only find him guilty of publishing. 
We do not find any thing else, » 

Mr. Erskine. I beg your Lordship's pardon witfi 
great submission. I am sure I mean nothing thit is 
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irregular. I understand they say, We only find him 
guilty of publishing. 

A Juror. Certainly, that is all Ave do find. 
- Mr. Broderick. They have not found that it is a 
libd of and concerning the King and his Govern- 
ment. 

Mr. Justice BuUer. If you only attend to what k 
said, there is no question or doubt. If you are satis- 
fied whether the letter G. means Gentleman, whether 
F. means Farmer, the King mtens King of Great 
Britain, the Parliament the Parliament of Great Bri- 
tain — if they are all satisfied it is so, — is there any 
other innuendo in the indictment ? 

Mr. Leycester. Yes, there is one more upon the 
word votes. 

Mr. Erskine. When the Jury came into Court' 
they gave, in the hearing of every man present, the 
very verdict that was given in the case of the King 
against Woodfall ; they said. Guilty of publishing only. 
Grentlemen, I desire to know whether you meui the 
word only to stancl in your verdict ? 

One ^ ife /eiry. Certainly. 

Another Juror. Certainly. 

Mr. Justice BuUer. Gentlemen, if you add the 
word only J it will be negativing the innuendos; it 
\*ffl:be nefgativing, that by the word King it means 
j King of ^ Grfeat Britain ; by the word Parliament, 

I I^rlianient of GVeat Britain ; by th^ letter P. it meanft 
Farmer^ and G. Gentleman ; that I understand you 
donotindm/ 
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A Juror. No. 

Mr. Ershine. My Lord, I say that will have the 
effect of a general verdict of Guilty. I desire the 
verdict n^y be recorded. I desire your Lordship sit- 
ting here as Judge to record the verdict as given by 
the Jury. If the Jury depart from the word onlj/y 
they alter their verdict. 

Mr. Jtistice Bulkr. I will take the verdict as they 
mean to give it; it shall not be altered. Gentlemen, 
if I understand you right, your verdict is this, you 
mean to say guilty of publishing this libel ? 

A Juror. No ; the pamphlet ; we do not decide upon 
its being a libel. 

Mr. Justice Buller. You say he is guilty of pub- 
lishing the pamphlet, and that the meaning of the 
innuendos is as stated in the indictment. 

A Juror .^ Certainly. 

Mr. Ershine. Is the word on/y to stand part of your 
verdict? 

AJwor. Certainly. 

Mr. Ershine. Then I insist it shall be recorded. 

Mr. Justice Butler. Then the verdict must be mis* 
understood ; let me understand the Jury. 

Mr. Ershine. The Jury do understand their ver- 
dict. 

Mr. Justice Buller. Sir, I will not be interrupted. 

Mr. Ershine. I stand here as an advocate for a bro- 
ther citizen^ and I desire that the word only spay be 
recorded. 

Mr. Justice Buller. Sit down, Sir; remember your 
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duty, or I* shall be obliged to proceed in another 
manner. 

Mr. Erskine. Your Lordship may proceed in 
what manner you thinly fit ; I know my duty d$ well 
as your Lordship knows yours. I shall not alter my 
conduct. 

Mr. Justice BuU>er. Gentlemen, if you say g^ty 
of publishing only, you negative the meaning of the 
particular words I have mentioned. ^ 

ji Juror. Then we beg to go out. 
Mr. Justice Buller. If you say guilty of pubGsbing 
only, the consequence is this, that you native the 
meaning of the di^rent words I mentioned toyou*^ 
That is the operation of the word cm/y— They are 
endeavouring to make you give a verdict in words dif* 
fereht from what you mean, 

A Juror. We should be very glad to bemfiornied 
ho^v it will operate ? 

Mr. Justice BuUer. If you say qotfaing more htit 
find him guilty of pobiishing, and leaver out the word 
only\ the qu^sti^n of law is open upon the record^ 
.and they may apply to the Court of^King^s fiench^ 
Eind move in arrest of judgmeM there. If they are 
pot satisfied with tb^ 0(>inion of that.Cdurt, dtfaer 
vciy has a right to go to the Housfe^ of Lords, if 
)u find nothing more thal¥ the simple fact ; bnt if 
pu add the word^on/^, you do not ficid all the &cts; 
do hot find in fact that the letter. 6. imeans Gen- 
lan ; that F. means Farmer ; the King, the King 
a3 ^ 
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of GfWt Britaiu; and Parliament, die Parli^nent of 
Great Bri tain « 
. A Juror. We admit that* 

^Jl4n Justice Bu/ler, Then you must leave out the 
word o»/y. ' 

Mr. Ershine. I beg pardon. I beg to ask your 
Lordship this question, Whether, if the Jury find 
him gi^Uy of publishing, leaving out the wordon/y, 
and if the judgment is not arrest^ by the Court of 
King*6 Bench, whether the sedition does not stand 
recorded? 

Mr^ Justice BuUer. . No, it does not, unless the 
pemf^let be.a libel in point.of law. 

rMr. Ershine^ True i but c^n I eay that theOPet- 
feiidant did sot publish it seditiously^ if judgmeirt i§ 
not arrested, but entered in tliie record ? 

Mr. Justice Buller. I say it will not stand as prov- 
ing the sedition. Gentlemen, I tell it you as law, 
tad ithia: is m^ ^particular satisfaction, as I told you 
trken stimraingfrup ,the case; if in wh^t I nqw say to 
youlam wvong in any insilanQe, they have a ngh); 
t6 Jmove ibr a new trial. The lajiv is this : if you find 
him guilf^ of pabliabingjr : without sfiyingmprej ths 
qnestioambeiher fibd or not is open for theconsi({er« 
ation of Ihe Courts ; 

^ Juror. Tbatis.whatwemeavi. 

' Mr. Justice Buller. If you^sajr, Quilty .of publishing 
only, it 18 an mcGmfdete verdict^,. because of the word 



. -<^ /«{ror^. We certainly ipeaiv^to Igve the jpoattcr of 
Kbel to the Court.. 

Mr. Erskine. Do you find soditioi) i^ 
^ ui Juror. No ; not so. " We. do WJt give any ver- 
dict upon it. • r. ,. • , 

Mr. Justice Buller^ ^ i spe^k f^mof^udg^d cases 

(t 1*411 take rthe verdi9t,^vfce?you an4?ri?tandjt ypur- 

selves in the words you give it): if you say, Guilty .pf 

^^ifWlig^nly^*itl»erfftHW§t^ffrpther.triaJ..^ , 

'^.JlJMron^ t ^^qdkl»9l>«}{?sq4.oply^pikj^:C^pa^ 

'^JMir^j^ljf^W^ ii\JV[iU yo»rT|^,ojp4^^11oyf|ijt$obere-r 

cohte4|thiw|r,^ii|lj{jffi)i^3?,<}fcil«!*#lH^^ r. 

Mr.Jmtife M(Mer. |t jsin^jSMn^r^tpOfir, , 

(Hfr. Ert^ine.\ ;I!h* ^y s^yj,on)y jS^ilty pf^pub* 
Ushing. Once more^ I desire that, thajtyerdicjtro|iy ]>e 
recorded* * .v . '^^ ^ 

Ji/r. Justioe Bulkr. If ypu say> only guilty <>f pul^t 
Iiabii%5 tlien :it, m .contesay to^ the innm^mjk^ ^ if yf^t} 
th^k ;th9 «ar4 Kipg, mi?a»ft 4i^ K^ii^ qf; Gi^\ Bri^ 
t»ijf>; .tiiQ :w0fd JParii^ipi^n^ ^M^fl^Pai^aig^ftt pf, ^^^ 
Britain ; the 6. means Gentleman ; and th^ ^v I^j 
ine»r.y^.iVJ<(y 5^'4*ft^»i.g|iiltX :P(lMaWisfeioft;v but 
whether a HW4>r nQti tJWJ^ury^dpvUpt^,; m 
^.AJwor^ 1 Yes..: ^ . /If;..,: ,Y... j ^y u^. 

Mr. Erskine. 'liV^i»^M%^^f^^ 
ship in the heariog A^ (A|» *y»Ty« whether, Mj^E.the 
Wwdfail yo^iesifflrthppjApfeftl, th«)|w#^IIHS¥tiiich:they 
iurae nof fjfettndr wHl i«of J» ii»ferMiby 4lWi iGw>ffe »f 
.judgment is not arrested ? c , 

a 4 
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Mk Justice Bulhr. Will yort attend? Do you 
give it in this way, Guilty of the y^bfication, but 
whether a libel or not, you do not find ? 

A Juror. We do not find it aJibel, my Lord i we 
do not decide upon \i\ 

Mr.Ersktne. They find it no libel. 

Mr. Justice Butter, You sec what is attempt^ to 
be done ? 

Mr. Erskine. Thc^re ts ndthtvfg wrotig attempted 
upon my pait. . I ask this oncie^gain in the hearing 
of the Jury ; and I desire an answer fi^om your Lord- 
ship as Jud^, whether or no^ when I come to move 
in arrest of judgment^ and the Court mtet up judg^ 
ment, ank^lsay H is a libel^ whetHer I canafl^r-* 
wards ^ay^ in mitigation o<^ punishment, the De- 
ftodant was not guilty Of publishing it with a sedi- 
tious intent, when he is found guilty of publishing 
it in mantiei* and form as stated ; and \vheth6r the 
Juty are wit thus niade tb find him giiiUy^ sedition^ 
wh4n m the same moment they s. y they did not 
xneatf tb do S6, Gentlemen, do you^nd him guilty of 
aedttion^-^' '^•'*- • - ' • '• . 

A^J&ror: We do not; neither one or the t>tber, • 

Mr. Justice Bidter. Talte the verdict. ' ' 

Associate. You say^ guilty of puUistiing; but whe- 
ther 'a ftbd ornot you do m^ find ? 

JfJWor. 'That is noil the yerdtot. 

Mr'. Justtee Butter. You say, guilty of publishmg, 
biit wl^ther a libel or not you do ndt fin^ ; i« that 
your meaning? ^. 
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A Juror, That is our meaning. 

One of the Counsel. Do you leave the intention 
tothe'Cblrrf? '" '-"^ ' •' 

AJwrir. Cert^ly. ' ; .- 

Mr. Cotvper. The intention a^-ise^oiit of there* 
cord. , , . 

• Mr. Justice Butler. And unless' it is clear upon 
record there can be no judgment upon it. 

Mr. Bearcrqfi. , You mean to leaye the law where 
itis^. h , • ., '...-: i': '■ •■' '..J . . 
, AJmor.x Certainly... .;» ' - 

u'Mr. JfusUce Butler.. Thefirst veirdict wa^as clear 9SI 
imd^fW^ th^ypnly wanted it to be confounded* : . 



ONthe Sth ofNiAJembery the secondduyofihe evisu^ 
ing iermj Mr. Erskhie moved the Court of King^s 
Bench to set aside the verdUct, fdr the misdirection of 
iiii Judge in tkefbregding Charge to the Jury, and 
witdined A rule to shw cause, why there should n/ot be 
■0* Mai trial. * There mas no iharuhand ^wrifer ^, 
Court except a genileMotmemployed by the Bditor$ of 
the Memmg Herald^ ffofn whi^ 'paper of the suc-^ 
iceedmg'daytkefMmfiffg Speeeh of Mr. £hrskh^ wu 
p$kenr , 



Afr. Erskine*s Speech, delivered in ,tfie Court 
of King's Bench, on Monday the sM i^No- 

' vedber V784/ on his Motion for a heiu IVial 
in Defence of the Dean of St. Asaph. . 



Mr. Erskine began by stating to the Court the sub- 
stance of the indictment against the Dean of St. 
A«i|ih^ which -charged the publication with an int^i'^ 
tion to- incite the people to-subveft the j^overntoent 
by armed rebellion ; — the mere evidence of the pub- 
lication of the^Dialogue which the Prosecutor had 
relied on to establish that malicious intention, — and 
the manner in which the Defendant had, by evidence 
of bis rea(Q^bte»l6r pi^\sbing.itr;4s^ooM^ 
aiiY^rti^i&cneot; J r^uttadcih^traiS Q^VTthetrCfithfi^ 
chatged. by the ajdiefineoft; ; : ' ^ V . .^ > , 0*, no 1 -itt 
\ H^ .th^iMatfid<«ibe i^Qb9«Anm<lfiJh^ 9|ke^.ft> Ike 
i^Jary:<ti!b Sbi^wriiUry/ ^^^tiib^ing'^ thipiJiigaJit^ 
jSiaiqguc, \ttor^U;oo€stth6^J«aP3^<it^onsifd^ \^ 

QiE^t«tf(y\to -1^ !pft||bKcMdon>'o^ti^ ftst^etmsMferiAg 
whiethi^^^the. thing .pi^>h«dVc«»6t)iitsMedMaby^^^^ 
and, above all, the right which the Jury unque^ista^ 
ably had (even upon the authority of those very cases 
urged against his client) to take the evidence into con-^ 
sideration^ by which the Defendant sought to excul- 
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pate himself j&om the. seditious intention chai?g^d,by 
the indictment. 

He said that the substance of Mr* Joneses evi- 
dence was^ that it had been the intention of the Flints 
^hire Committee to translate the Dialogue into Welsh ; 
that it was delivered to him to give to a Mr. Lloyd 
for that purpose; that tlt^ Dean had just th^n re- 
ceived it Jrom Sir PPilliam Jones, and had not had 
time to read it, before he delivered it to the witness. 
Some days after, Mr. Jones wrote to the Dean, telling^ 
him, that be had collected the opinions of sorne.gen^ 
tlemen that the translation of it into Welsh miglxt 4q 
barm; the Dean's answer (who had nevek.thb^ 
BfiAn THE THING himself) was this/^Iaip very much 
'^ obliged to you for what you have comoiynicatecj 
^^ respecting the pamphlet ; I should be exceeding 
^^ sorry to publish any thing that should tend to ser 
*^ dition." Mr. Erskine contended that this was n^ 
adaiission on the Dean*s part that he thought it se- 
ditious, for he had never read it ; but that his con-^ 
dtict showed that he wa$ not seditiously inclined, 
mnce he stoppisd the^ publication even ip ^oinpliance 
with the affected scruf^es 0|f men whom be found out, 
Ofk reading it, to be bpth wicHec^ arid ignqrant ; and 
the translation pf it into Welsh was apcprdingly 
dropped.. 

. Mrt^>fones had further said} that miany persons af- 
terwaili^ and particularly Mr. Fitzmauriqe^ made 
VQiy frm mth Ihe Dean's character, for Ippving en- 
tertainqd m idea of translating it into Welsh ; i]fc 
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was publicly mentioned at the general liieeting of the 
county, and many opprobrious epithets being fastenelj 
5p the Dialogue itself, the Dean' said, ^^ I am now 
^l called \tpoh to show that it is not seditious^ and I 
** read it with a rope about my neck:'* 

MR. EBSKINB l^HEK SPOKE A&>FOLLOWS:T£flBATIM. 

• My Lord, * although 'this is not the place for any 
commentary on the evidence; I cannot help remark- 
ing, that this expression was strong ^yroof. that the 
l>ean'did liot think it seditiou^; for it i^ ifbsurd to 
suppose that a man, feelirig hart at the accusation of 
sedition, should say, I ^m now called lipon -to show 
1 am not seditious, and then proceed to read that 
aloud, which he felt and heli&ved to coittiin- sedition. 
The words' which follow, ^' I read it Vith a rope 
•' about my' neck,*' con^rm this construction. 
The obvious sense of which is— I- am now called 
upon to sHbw' that this Dialogue is not sedi- 
tious ;— it his' never been- read 'by* thbse'who oall 
it so ;— I will read it in its own vln<ilcation, and in 
mine — " / read it with a rope dbimi m^ neck,'* that 
is— if it be treasonable, as is asserted; it is a misde^ 
meanor to read it ; but I am so convinced- of ite in^ 
nocence, that I read it notwithstanding — meopericUlo. 
The only part of Mr. Jones's evidence which re- 
mains, IS as follows : I asked him, *^ Did you feol- 
** lect, from what the Dean said, that hia opinion 
<^ was^ that the Dialogue was ^xDiistitutionai and 
^ legal ?'• His answer was : ^* Undovbtbdly. The 
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^^ DeaH said^ Npw> I have »read this, I (lo\ not think 
*f it so bad a thing ; and I think we ought co pub- 
" lish it, in vindication of the committee,^' The 
Question and apswermust be taken in fairness toge- 
ther :— the witness ^s ^sked if he collected from the 
Dean, that he thought it innocent and constitutional, 
and the first. term in the answer is decisive ; that tlie' 
witne$$ did not merely think it less criminal than it 
had been supposed, but perfectly constitutional;^ for 
he says, " UndoubteMy 1 collected that he thought so.** 
The Dean said, he thought he ought to publish it: 
in vindication of the committee ; and it is repugnant 
to common sense, to believe that- if the Dean had 
supposed the Dialogue in any degree criminal, he 
would have proposed to puMish it himself,- in vindi- 
cation of a former intention of pu Jicatiou by the 
committee.?— It would have been a confirmation, not 
a refutation of the ch^rge^ 

liie learned Judge, after reciting the evidence, 
which I have just been tating (merely as a matter 
of form, since afterwards it was laid. wholly out of 
the question), began by telling the Jury, that he was 
astonished at a great deal he had heard from the De- 
fendant's Counsel ; for that he did not know any one 
question of law mqre thoroughly settled than the 
lioctrine of libels, as he proposed to state it to them: 
^^k then became my turn to be astonished. Mr. Jus*- 
•tice BuUer then proceeded to state, that what had 
&ttw &OH} xn^i namely, that the Jury had a right to 
fiQOsider |he Jibd, was only the language of a party 
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in this country ; but that the tantraiy of theif fidiions 
was so well established^ thai no man who meant well, 
<ould doubt concerning it. 

It appeared afterwards that Mr, Lee and myself 
were members of this party; though my friend was 
charged with haying deserted his colours ; as he was 
the first authority that was cited against me; and what 
rendered the authority more curious, thekarned Judge 
mentioned, that he had delivered his dictum at 
Guildhall as counsel for a Plaintiff, when these doc^ 
trines might have been convenient for the interests 
of his Client, and therefore no evidence of his opi- 
nion. This quotation, however, had perhaps mons 
weight with the Jury than all that followed, and oet^ 
tainly the novelty of it entitled it to attention. 

I hope, however, the sentiments imputed to my 
friend were not necessary upon that occasion ; if they 
were, his Client was betrayed : for I was myself in 
the cause alluded to • and I take upon me to affirm, 
that Mr. Lee did notj directly or indirectly^ utter any 
sentiment in the most remote degree resembling that 
which the learned Judge was pleased to impute to 
him for the support of his charge. This I shall 
continue to affirm notwithstanding the Judge's dei* 
claration to the contrary, until I am contradicted by 
Mr. Lee himself, who is here to answer tne 'if ^I 
misrepresent him. [Mr. Lee confirmed Mr. Erskine 
by remaining silent.] -*» ' 

The learned Judge then said, that as to Whether 
the Dialogue, which was the subject* -of ihfi* pilose* 
cutiou; was criminal or innocent^ he should not even 



hiAt afl opioton ; for that if he should declare if ia be 
Tiolibelj and the Jury ^ adopting that opinion^, should 
aequit the Defendant, he should thereby deprive the 
Prosecutor of his right of appeal upon the record % 
which was^ one 9f the dearest birthrights of the sub-^ 
ject. — ^That the law wa$ equal as between the Pror 
seotttor and Defendant ; and that there was no dif* 
ference b^tiveen criminal and civil cases.! — ^I am desH 
mas not. to interrupt the state of the trial by observf*. 
akipns; but cannot hjelp remarking, that justiaa 
to the Prosecutor as staadiiig exactly in equal scales 
with' a prisoner^ and in the light of an adverse party 
in a. civil suit, was the first reason giVea by the 
^foaroed Judge^ why the Jury should at all events find 
the Defendant guilty, without investigating his guilt. 
This wiw- telling the Jury in the plainest terms, that 
tb^y could notjlnd a genernl verdict in favmir of the 
£)efsndant, without an act of injustice to the Prose-" 
cutor ; who would be shut out by it from his writ of 
CitrQr»..whjch he was entitled to by law, and which 
jn$ the best birthright of the subject. It was, there** 
fom^ aa absolute denial of the right of the 
Jury, ijud pf the Judge also, as no right can exists 
^hidi Q^^ssarily works a wrong in the exercise of 
it^ If. the ProsQOutor had by law a right to have the 
4|jiiestiQn on th(& record, the Judge and Jury were 
h^h.^tied up at the ti:ial ; the one from directing^ 
«ad>tfae. 0ther iihom finding a verdict which disap^ 
|iointed.:that Tight. 
- Jf. the £r(i(ieou(ar had a nglU tp have the question 



Upon the record, for the purpose of ^peai, by the 
Jury's confining themselves to the &ct of publication^ 
which would leave that question open, it is impos^ 
sible to say, that the Jury had a right likewise to 
judge of the question of libel^ and to acquit the 
Defendant, which would deprive the Prosecutor of 
that right. There cannot be contradictory rights^ 
the exercise of one destroying and annihilating the 
other. I shall discuss this new claim of the Broae* 
cutor upon a future occasion ; for the present, I will 
venture to say, that no man has a right,-*-^ pro« 
perty, — or a beneficial interest in the punishment of 
another. A prosecution at the instance of the Crown 
has public justice alone, and not private, vengetao^ 
for its object: — in prosecutions for murder, and fe- 
lonies and most other misdemeanors, the Prosecutor 
can have no such pretence, since the record does not 
comprehend the offence. — ^Why he should have, it 
in the case of a libel, I would gladly be informed. 

The learned Judge then stated your Lordfihip*# 
uniform practice, in trying^ libels, for eight an4 
twenty years, — the acquiescence of parties and their 
Counsel, and the ratification of the prindple, by a 
judgment of the Court, in the case of the King 
against Woodfall. He likewise cited a case, which 
hesaid^ happened within a year or tWo of thetiti^iK 
of the seven Bishops, in which a Defendant, indicted 
for a seditious libel, desired it might be lefi: tbthe 
Jury^ whether the paper was seditious; but that 
the Court $a]d^ the Jury were to decider upon th€ 
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/arc^ ; and that if they foun^ hifm guilty "of thej^c/i^ 
the Court would afterwirda decide the questioti; of 
libel. The kamei Judge then cited the ,ma;um, ai 
qUdtstianemJhcii re^mdentjuratores, ad qiuestion&nf 
juris respondent Judicts, and satd^ that masiisini had 
been confirmed in the sense he put on it in the very 
pase of Buahd^ion whtch I had relied so m\ich f^r 
the contrary po>^on. 

The learned Juc^e, After honouring some of my 
arguments wilh answers/ and sayfng again^ in 
stronger terms than befbre^ that there was no differ- 
ence Between the prdyinqe of the Jury in civil and 
^rittiinal cs»ses^ p^^twithstandii^ the umyerj^ality of 
the general issue instead of special pleadings^ tpld 
the Jury, thai tf they believed that Gi meant Gentle^ 
man, imd F. mfiant Farmer, the matter for th^ir 
cbmideratipA was reduced to phe simple fact (f^pu^li^ 
cation^ . ' * - / ^ i , ;; 

The Court will plesi$e to recc^ect, that the adyer^* 
titements^ explainiBgithe £)eat^'s sentiments amcem^ 
ing the pamphlet, and, his^ motives for the pu]:)Kca- 
tion of it to En^ish, after it: had been given vfp. in 
Welsh, *had been read in .evidence to the Jury: 
— that Mr« Jone^ had: l^een likewise examined to 
the same .effect,' :t^ :in<bM^ the Jury to believo the 
advertitement l)0 haV§ been prefixed to it bona Jlde, 
and to hftve s^keA^ the. genuine sentiments and 
motivea^of t^ puhMher ^rTand that several gentle* 
men,' of thetol^^arapter in the Dean*s neighbour- 

TOL. u it 
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hood, in Wales^ had been called to spedc to his ge- 
neral peaceable deportment, in order to fttrengthen 
^t proofs and to resist the assent of the Jory to 
the principal averment in the information, ytz. 
Tftat the Defendant piMuhedf intending to excite c 
revolution in the Government, by armed rebeUi»n. 
Whether aH this evidence, given for the Defendant, 
was adequate to its purpose, is for^gn to the present 
inquiry .-^I think it was. — But my objectiim is, that 
no part of it was tefi to the considercUion of the Jury^ 
who were the judges of it. As to the advertisement, 
which was part of the pamphlet itself, the learned 
Judge never even named it, but as part of the Pro^ 
secUtor's proof of the publication, though I had 
read it to the Jury, and insisted upon it as safficient 
proof of thcf Defendant's intention, and had called 
Mr. Jones to confirm the construction I put upon it. 
As to Mr. Jones*s testimony, Mr. Justice Buller 
saidj " Whether his evidence will or will hot ope- 
^^ rate in mitigation of puni^ment^ is not & question 
'* for me to give an opinion upon." And he further 
declared, that if the Jury were satisfied as to the fact 
of the pubKcatioii, they were bound to find the De- 
fendant guilty. As to the evidence of character, it 
Was disposed of in the same manner. Mr. Justice 
Buller said, ^' As to the several witnesses who have 
^^l)een called to give Mr. Sbiptey the character of a 
5f <fiitt and peaceablfe mart, i^otdisp(>sed to stir tip 'So- 
** dkion, that cannot govern 4he present ^itestionijhr 



TRIAL OF THE DEAN OP ST. ASAPH. 243 

" the question you are to decide on is, Wliether he 
'* be, or be noty gtdlty of publishing this pampfdet^ 

This Charge, therefore, contained an express ex- 
clusion of the right of th^ Jury to consider the 
evidence offered by the Defendant, to rebut the in- 
ference of sedition arising from the act of publica- 
tion. 

The learned Judge rq)eated the same doctrine at 
the end of his Charge ; entirely removing from the 
Jury the consideration of the whole of the Defend- 
ant's evidence, and concluded by telling them, 
" That if they were satisfied as to the truth of the 
^* innuendos and the fact of publication^ they were 
•^ BOUND to find the Defendant guilty.^ The Jury 
retired to consider of this Charge, and brought ia 
g verdict, " Guilty qf publishing only.** The 
learned Judge refused to record it, and I am ready 
to admit tfiat it was an imperfect verdict. He was 
not bound to receive it ; but when he saw the Jury 
had no doubt of the truth of the innuendos, and 
that therefore the word only could not apply to a 
negation of them ; he shpuld have asked them 
whether they believed the Defendant's witnesses, and 
meant to negative the seditious purpose ? It was 
the more his duty to have asked that question, as 
several of the Jury them^lves said that they gave 
no opinion concerning s^itious intention: a decla* 
ration decisive in the Defendant's favour, who had 
gone into evidence to rebut the charge of intention, 
and of which the Judge^ who, in the humane theogr 
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of the English law, ought to be counsel for the 
prisoner, should at the least have taken care to ob- 
tain ah explanation from the Jury, by asking 
them what their opinion was, instead of arguing 
upon the principle of his own Charge, what it neces- 
sarily must be, if theinnuendos were believed ; a po- 
sition which gave the go-bye to the difficulties of the 
Jury. Their intention to exclude the seditious purpose 
was palpable ; and under such crrcumstances, the ex- 
cellent reiTKirk of the great Mr. Justice Foster never 
should be forgotten : " When the rigour of the law 
^' bordereth upon injustice, mercy ought to interpose 
^' in the administration. It is not the part of Judge* 
** to be perpetually hunting after forfeitures, while 
^* the heart is free from guilt. They are the minis- 
" ters of the Crown, appointed for the ends of 
" public justice, and ought to have written upon 
^ their hearts the obligation which His Majesty is 
" under, to cause law and justice in mercy to be exe- 
** cuted in all his judgments/' This solemn obli- 
gation is no do^ibt written upon the hearts of alF th^ 
Judges i but * it is unfortunate when it happens 
to bq. wrjtten ih so illegible a hand that a Jury can- 
Iiot possibly read it. . * ♦ 

To every part of the learned Judge*s directions, 
1 have objections which appear ta me fo be weighty. 
I will state them distinctly, and in thfeir order, as 
shortly, or as much at large, as tlie- Court shall re* 
quiro of me. . 
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The first proposition which I mean to maintain as 
a foundation for a new trial, is this : 

That when a bill of indictment is found, t)r an in. 
formation filed, charging any crime or misde- 
meanor knofvn to the law of England, and the party 
accused, puts himself upon the country by pleading 
the general issue. Not Guilty : — the Jury are o£N£- 
fiALLY charged with his deliverance from that crime, 
and not SPECIALLY from the fact or facts, in the 
commission of which the indictment or information 
charges the crime to consist; much less from any 
«ingle fact to the exclusion of others charged upon 
the same, record* 

Secondly, I mean to maintain, that no act which 
Xhe law in its general theory holds to be criminal, 
constitutes in itself a crime abstracted from the mis- 
chievous intention of the actor ; and that the in- 
tention, even, where it becomes a ample inference 
of reason from a fact or facts established, may, and 
ought to be, collected by thp Jury with the Judge's 
assistance ; because the act charged, though esta- 
blished as a fact in a trial op the general issue, does 
not necessartly and unavoidably establish the criminal 
intention by any abstbact cpnclusion of law ; the 
establisliment of the £ict being still no more than 
evidence of the crime, but not the crime itself, 
iinless the Jury render it so themselves by refeiTing 
it voluntarily to the Court by special verdict. 

I wish to explain this proposition. 

When a Jury can discover no other reasonable 
B 3 
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foundation for judging of the intention, than the 
inference from the act charged, and doubting what 
that inference ought to be in lavr, refer it;^ to the 
Court by special verdict^ the intention becomes 
by that inference a question of law ; but it only be- 
comes so by this voluntary declaration of the Jury^ 
that they mean the ' party accused shall stand or fall 
by the abstract legal conclusion from the act charged, 
not being able to decypher his purpose by any other 
medium. 

fiut this discretionary reference to the Court upon 
particular occasions^ which may render it wise and 
expedient^ does not abridge or contract the power 
or the duty of a Jury, under other circumstances, 
to withhold their consent from the hitention being 
taken as a legal Consequence of the aet ; even when 
they have had no evidence capable of being stated 
on the face of a special verdict, they may still find 
a general verdict, founded on their judgment of the 
crime, and the intention of the ])arty accused of it. 

When I say, that the Jury mat consider the 
cringe, and the intention^ I desire to be understood 
to mean, not merely that th^ have the power to 
do it without control or punishment, and without 
the possibility of their acquittal being disannulled by 
any other authority (fpr that no man can deny) ; but 
I mean, that they have a constitutional legal bioht 
to do so ; a right, in many cases, proper to be ex- 
ercised, and intended by the wise founders of the 
English Government to be a protection to the lives 
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mid liberties of Englishmet), .^inst the eneroadi- 
menfs and perversions of authwity in the handjs of 
fixed magistrates. 

The establishment of both, or either of these two 
propositions, must entitle me to a new trial i for if 
the Jury J on' the general issue, • had a strictly legal . 
jurisdiction to judge of the libellous nature, or sedi-* 
tioiiB tenden^ of the paper (takLiog that nature or 
tendency to be law or fact), then the Judge's direc* 
tionis evidently unwarrantable. If he had said, A« 
libel or no libel inquires a legal apprehension of the 
sulject, it is my diity to give you ^ly opinion ; and 
had then said, I think it is a libel, and had left the 
Jury to find it one under his directions, or other* 
wise, at their discretion, and had at the same time 
told them that the criminal intention was an infer- 
ence from the pid^Ucation of ^ libel, which it was 
their duty to make,— or if, admitting their right in 
general^ he had advised a special verdict in the 
particular instance^ I should have stood in a very 
diffisrent situation ; but he told the Jury (I take the 
g^eral result of his whole Charge), that, they had. 
no jurisdiction to consider of the libel, or of the 
intention, both being beyond the compass of their 
oath. 

Mr« Bearcroft's position was very different : he 
addressed the Jury with the honest candour of a 
Judge, /without departing from the proper zeal of 
an Advociate. He said to the Jury — I cannot honour 
him more than by repeating hils words ; they will- 

K 4 
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long be remembered by those who respect him, and 
love the constitution : — 

" There is no law in this countfy,*' said Mr. 
Bearcroft, *(" thank God, there is not ; for it would 
^* not be a free constitutioii if there w^re,) that pre- 
^* vents a Jury, if they choose it, from finding a 
*^ general Verdict; I admit it; Irejoice in it; I ad- 
^^'mire and reverence the principle, as the palladium 
^' of the constitution. But does it follow, because 
^^ a Jury may do this, that they must do it — ^that they 
♦' ou«HT to do it?** He then took notice of the 
case of the seven Bishops, and honoured the Jury 
for exercising this right on that occasion. 

Mr. Bearcroft's position is therefore manly and 
intelligible; it is simply this: It is the excellence 
of the English constitution that you may exert this 
power when you think the season warrants the exer* 
cise of it. The case of the seven Bishops was such 
a season, this is not. 

But Mr. Justice Buller did by no means ratify 
this doctrine. It is surely not too much to expect 
that the Judge, who is supposed to be counsel for 
the prisoner, should keep within the bounds of the 
counsel for the Crown, when a Crown prosecution 
is in such bands as Mr. Bearcroft*s. — ^The learned 
Judge, however, told the Jury from his own au- 
thority , and supported it with much history and obser- 
vation, and many quotations, that they had nothing 
to do at all with those questions, their jurisdiction 
over which Mr. Bearcroft had rejqiced in as the paU 
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l^iam of the constitution. He did not tell them 
Ihis by way of advice, as applied to the particular 
case before them ; — he did not (admitting their 
right), advise them to forbear the exercise of it ia 
the particular instance : — ^no ! the learned Judge fes* 
tened an universal abstract limitation on the 
province of the Jury to judge of the crime, or the 
criminal purpose of the Defendant. His whole 
speech laid down this limitation universally, and 
was so understood by the Jury ; he told them these 
questions were beyond the compass of their oaths, 
which was confined to the decision of the fact ; and 
he drove them from the law by the terrors of con- 
science. — ^The conclusion is short. 

If the Jury have no jurisdiction by the law of 
England, to examine the question of libel, and the 
criminality or innocence of the intention' of thepuli- 
Usher, then the Judge*s Charge was right: but if 
they have jurisdiction, and if their having it be the 
palladium of the Government, it must be wron^. 
For how, in common sense, can that power in a 
Jury be called the palladium of the constituUon, 
which can never be exerted, but by a breach of 
those rules of law, which the same constitution hak 
established for their government ? 

If in no case a Jury can entertain such a questioA 
without stepping beyond their duty, it is ah af{ront 
to human reason to say, that the safety of the Go- 
vernment depends on men^s jviolating their oaths 
in the administration of justice. If the Jury haw 
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that rights there is no difference between restricting 
Ae exercise of it by the terrors of imprisonment^ 
or the terrors of ccmsdeuce. If there be any dif- 
ference^ the second is the most dangerous ; an up- 
right Juryman^ like Bushel, would despise the first, 
but his very honesty would render him the dupe of 
the last. 

The two former propositions on which my motion 
is founded, applying to all criminal cases ; — and a 
distinction having always been taken between libels 
and other crimes by those who support the doctrines' 
I am combating ; — ^I thean therefore to maintain, 
Idbat an indictment for a libel, even wb^re the 
shnder of an individual is the object of it (whidi is 
capable of being measured by precedents of justice), 
iams no exception to the jurisdiction or duties of 
Junes> or the practice of Judges in other criminal 
cases :-— that the aigument for the difference, viz. 
because the whde crime always appears upon the 
record, is false in fiict, and, e^en if true, would 
Ibrm no solid or substantial dtfierence in law. 

I said, that the record does not always ccmtain 
auffident for the Court to judge of a libel. The 
Oown may indict part of a publication, and omit 
the rest^ which would have explained the author's 
iDcaning) and rendered it harmless : it has done so 
here ; the advertisement is part of the publication^ 
but no part of the record. 

The.&mous case put by Algernon IKdney, is the 
heat illustration that can possibly be put. 



Suppose a bookseller having pufalisfaed th^ BtU»» 
was indicted in these words; '^ Tlwt intending to pro«> 
*^ mote atheism and irreliigicm^ he had Ua^plmaowly 
'^ printed. and published the fdlowing ftlse and pro* 
'^fane libel,— There is no God/' — The learned 
Judge said, thata person unjustly acetised of piib<* 
lishing a libel might always demur to the indict^ient : 
this is an instance to the contrary ; on the face of 
such a record, by which the demurrer can alone be 
determined, it contains a complete criminal chaige. 
The D^endant therefore would plead Not guilty, 
and go down to bial, when the Prosecutor of ooiirae 
<x>uld only produce the Bible to svy^rt the chaige^ 
by which it would appear to be only a verse in the 
Proverbs of Solomon, viz. ** The fool has said in 
'^ his heart. There is no God," and that the qonteacE 
had been omitted to constitute the libel. The Jury^ 
shocked at the imposition, would 'Only wmt the 
Judge's direction to acquit; but consistently with 
the principles which have governed in the Dean of 
St. Asaph's trial, how could he be aoquitt^ ?«-t1ie 
Judge must say. You have nothing to do but with 
the fact, that the Defendant published the wards laH 
in the informatien^ 

But, says the adversary^ the. distinction is ob* 
Vious ; reading the sacred context to the Jury woaM 
enable them to negative tiie innuendos which are 
within their province to x^edt^ and which hsmg 
r^etted,. woidd destroy the charge^ The tfiswer 
ia.ob^ous: such an indiajtment would contain no 



ifAQuemk> StmwWc^ ft-.Wg*tiyie xsca^ld. be put; for if 
.theTCCor4 jphwg^d th|tt theDefeadant blasphemously 
fittbUshed tbat M^^e w^ no God^ it would require 
DO intmeiido.Xo escpliiin jt. 

r Driven from tb»t argument^ the adversary must 
sAy^ that the Jury by the context would be enabled 
to negative the epiit4iets contained in the introduo- 
ition^ and could nevtf pronqunoe it to be blasphe^ 
mous. But the answer to: tbut is eqiially conclusive ; 
for it was said^ in the case of the King against 
Woodfallj that these epithets were mere formal in- 
ferences of law, from the fact of publishing that 
.which oa the record was a libel. 

When the Defendant was convicted, it could not 
appear to the Court, that the Defendant only puV 
lisbed the Bible. The Court could nc>t look off the 
i^ecord, which says, that the Defendant blasphe* 
mously published that there was no God. The 
Ju(%e, maintaining these doctrines, would not, 
however, forget the respect due to the religion of 
his country, though the law of it had escaped him. 
He would tell the Jury, that it should be remembered 
in n)itigation of punishment ; and the .honest book* 
seller of Paternoster Row, when he came 'up in 
custody to receive judgment, would be let off for 
a small fine, upon- the Judge's report, that he had 
only published a new copy of the Bible ; but not till 
he had been a month in the King's Bench prison, 
while this knotty point of divinity was in discussion. 
This case has stood invulnerable for above ont2 hun^ 
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dred years, and it remains still for Mr; Bearcroft to 
answer. 

1 said, in opening this prtDpositfohj that even if 
it were true that the record did 'coh tain the whole 
charge, it would form no substaritial diflferehcein 
law ; and I said so, because, if the posiliori be, thfit 
the Court is always to judge of the' law, -when -it 
can be made to see it upon the record, no case can 
occur, in which there could be a general verdict; 
since the law might be always separated from the 
facts by finding the latter specially, and refemng 
them to the judgment of the Court. Byfhis mode 
of proceeding, the crime would be ' equalty' patent 
upon the record as by indictment ;' arid if it be patent 
there, it matters not whether it appears on the front 
or the back of the parchment ; on dre first by tKe 
indictment, or on the last by the pokea. • * *"^'^ 

People who seek to maintain this doctrine, dd>^n€t 
surely see to what length it would go; fbr if itcah 
be maintained that wherever, as in the case of a iibfel, 
the crime appears upon the record, the Court'klbrie, 
and not the Jury, ought to judge ; it must' fbftew, 
that where a writing is laid as an* overt act- of high 
treason (which it may be when coupled' with^pufe- 
lication), the Jury might be tied downHo find thb 
fact, and the Jiidges of the Crown mi^t make State 
criminals at theirdiscretion,'!^ finding the' lawl -•• 

The answer in these mild and irid^endent Says 

of juditailure is this, (Mr.* BeardiBflf indeed gfi^e it 

•at the trikl/:' Wh^lnay not Judgi^ be ti^to«e*^1th 
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our liberties and lives, who determine upon our pro- 
perty and every thing that is dear to us ? 

The observation was plausible for the mo- 
menti and suited to his situatioui but he is too wise, 
a man to subscribe to it. Where is the analogy 
between ordinary civil trials between man and man, 
where Judges can rarely have an interest, and 
great State prosecutions^ where power and free- 
dom are weighing against each other,^ the balance 
being suspended by the servants of the executive 
Magistrate ? If any man can be so lost to reason 
as to bei# sceptic on such a subject, I can furnish 
him with a cure from an instance directly in point : 
let him turn to the 199th page of the celebrated 
Foster, to the melancholy account of Peachum*s 
ihdictment for treason, for a manuscript sermon^ 
found in his cbset, never published, reflecting on 
King James the Firsts government. The ease 
was too weak to trust without management, even 
by the Sovereign to the Judges of those days ; it 
was necessary first to sound them; and the great 
(bttt on that occasion the contemptible) Lord Bacon 
was fixed on for the instrument; and his letter to 
the King remainis recorded in history, where, after 
tdling him his successful practice on the puisne 
Judges^ he says, that when in some dark manner 
he has hinted this success to Lord Ck>ke, he will 
not choose to remain singular; 

When it ia kiem^mbc^ what comprehensive ta* 
ieotf and spleibdi4 qualifications Loid Bacon was 

3 
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gifted with, it is no indecency to say, that all Judges 
ought to dread a trust which the constitution never 
gave them, and which human nature has not aU. 
ways enabled the greatest men to fulfil* 

If the Court shall grant me a rule, I mean to con- 
tend, 4thly, that a seditious libel contains no ques- 
tion of law; but supposing the Court should do)/ 
the legality of all these propositions^ or^ admitting 
their legality, resist the conclusion I have drawn from 
them, then the last proposition in which I am supported^ 
even by all those authorities on which the learned 
Judge relies for the doctrines contained in ii^s charge 
is this : 

PfiOPOSITION V. . 

That in all cases where the mischievous intention 
(which is agreed to be the essence of the crime) 
<;»nnot be collected by simple inference frcJm the £Eict 
charged, because the Defendant goes into evidence 
to rebut such inference, the intention bec(»nes then 
a jpure unmixed question of fact^ for the considera- 
tion of. the Jury. 

I said the authorities of the King against Wood&li 
and Almon were with me. In the case of Bex against 
Woodfall, 5th Burrow^ Lord Mansfield expressed 
himself thus : " Where an act in itself indifierent^ 
'^ becomes criminal, when done with a particular 
'^ intent, there the intent must be proved and found. 
'^ But where the act is itself unlawful^ as in the^we 
^^ of a libel, ^ the. broof. of j ustification or eKcuiae )k$ 
'' on the Defendant ;.(md inffiUure tk9rts^g..ih^fm 
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** implies a criminal intent.'^ — ^Most luminously ex* 
"pressed to convey this sentiment, viz. That when a 
Than publishes a Kbel, and has nothing to say for 
himself, — no explanation or exculpation,*-^a criminal 
int&ntion need not be proved : it is an inference of 
common sense, not of law. But the publication of 
'z libel does not exclusively show criminal intent, but 
iSf only an implication of law, in failure of the De- 
'fendant's proof. - Lord Mansfield immediately after- 
• wards in the same case explains this further: " There 
'•* may be cases where the publication may be justi- 
V fied or excused as lawful or innocent; fob no 
*• ACT WHICH IS NOT CRIMINAL, though the paper 
•* BE A LIBEL, caH amount to SUCH a publication of 
•'which a Defendant ought to be found guilty.'*- 
But no question of that kind arose at the trial (i. e. 
' trial of Woodfall). Why ?— Lord Mansfield imme-. 
diately says why, " Because the Defendant called 
•* ho witnesses ;*' expressly saying, that the publica- 
tion of a libel is not in itself a crime, unless the in- 
tent be criminal; and that it is not merely in mitU 
gation of punishment, but that iuck a publication 
-does not warrant a verdict of Guilty, if the seditious 
intehtion be rebutted by evidence. 
• ' * In the case of the King against Almon, a Maga- * 
zinecontaining one of Junius's letters, was sold at Al- 
mob's fehop ; there was proof of that sale at the trial. 
Mr. Alttion called no witnessei, and was found 
' guilty. To found a motion for a new trial, an^ ajfHdavit 
ifrasoiSered firom j^r. Almon^ that he was not privy 
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tcihesaie^ nor knew that litis name was insert^ as s^ 
fmblisher, and that this practice of booksellers being 
inserted as publishers by their correspondents without 
notice^ was common in the trade. 

Lord Mansfield said, " Sale of a book iri,a bopk- 
** seller's shop, is primd facie evidence of publicatioa 
" by the master, and the publication of a libel is 
" primd facie evidence of criminal intent : it standi 
^' good till answered by the Defendant: it must 
*^ stand till contradicted or explained; and if not 
** coniradictedy explainedy or exculpated, becqme$ 
*^ tantamount to concbmve when the Defendant calif 
*^ no witnesses.'^ 

Mr. Justice Aston said, ^^ Primd facie evidence 
'^ not answered is sufficient to ground a verdict 
^^ upon ; if the Defendant had a sufficient excuse^ 
** he might have proved it at the trial : his having 
'^ neglected it where there was no surprise, is no 
*^ ground for a new one." Mr. Justice Willes and 
Mr. Justice Ashhurst agreed upon those express 
principles. 

These cases declare the law beyond afl contro- 
versy to be, that publication, even of a libel, is no 
conclusive proof of guilt, but only primd facie evi- 
dence of it till answered ; and that if the Defendant 
can jshow that his intention was not criminal, hecon\- 
pietely rebuts the inference arising from the public^,- 
tion, because, though it remains true that he pub- 
lished, yet it ia, according, to Ij^rd Mansfield's ex- 
press words> not such a pi^licajtion of which a De* 

YOL. u % . / 
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(ersAmt on^ to i)e Jbwfd guilty. Apply Mr. «i».» 
lice Buller's SQinming up to this law^ and it 4Mt 
tiot require even a legal appcehension tx>. disttnguidi 
the repugnancy. 

The advertiseiiieiit was proved to coturuvee the 
Jur}^ of the Dean's motive for publishiqg; Mr. JonesV 
testimon5' went strongly to aid it ; and the evidienoet 
to character) though not sufficiftnt in itself^ was ad- 
missible to-be thrown into the scale. But not onfy 
no port of this was left to the Jury, tut the ufkole 
of it was eccpresdy removed from their consideratwn ; 
altlK)ugh in the casesf of Woodfali and Almon, 4t was 
as expressly laid down to be within their cogniaance ; 
and a complete answer to the charge, if satisfactory to 
the minds of the Jurors, 

in support of the learned - Jwlge's Charge, there 
^n be therefore but two arguments :-*--«ifher that the 
defendant's evidence, namely, the advertisement';— 
•Mr. Jones's evidence in confirmation ^of ita having 
%een published^oW^ife; — and the evidenoeto charac- 
ter to strengthen that construction, were not saf}kt6iit 
proof that the Dean believed the pablicatbn mento* 
nous, and published it in vindication of hishonest in^ 
tentions :-^-or else, that, even admitting it to esteUidi 
4hat fact, it did not amount toisttdi an exculpation « 
^o be evidence on not guiity, so as to warrant a nak^ 
dict.-^I give the karned Judge his >choioe of <be al^ 
ternative. 

As to the irst, tie. Whether it ^owed 1iotmsi\in^ 
tentkm m point Ksffaci^, that lurely was a qnestbp 
for the Jury, If the leanaed Judge had thought it 
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S!fm not sufficient evidence to warrant the Jury*s he* 
Jieving that the Dean's motives were such as he had 
.declared them, he should have given his opinion of it 
1SS9 point of evidence, and left it there. I cannot 
.eofidescend to go further ; it wodd be ridiculous to 
;»fgue a self-evident proposition. 

As to the second, That even if the Jury had be- 
)ie%^ed from the evidence, that the Dean's intention 
ifi^as wholly innocent, it did not amount to an ex- 
Guse, and therefore should not have been left to 
ithem* Does the. learned Judge mean to say, that 
if the Jury had declared, " We^ find that the Dean 
^^ jpuUashed this pamphlet, whether a libel or not 
>' we do not find ; and we find further, that b^liev- 
'^ ing it in his conscience to be merttorious and ixi- 
" nocent, he, £onijEci2e,. published it with the pre- 
^^ iix^d advertisement, as a vindication of his cha- 
'^^ meter f^om the seditious intentions, ^nd not tp 
•^ ^cite sedition:'- does the Judge mean to say,. 
that on such a special verdict he could have pro- 
nounced a criminal judgment ?*^If, on making the 
.rq)ort, he says yi^, I shall have leave 4,o argue it. 

If he says no, then why was the consideration of 
that evidence^ by which those facts might have been 
^fq^nd, withdrawn from the Jury, even after they had 
^brought in a verdict, guilty of publishing Q|<fLT, which, 
lid the case of the King against Woodfall, was only 
-said not to negative the criininat intention, because 
-that Defendant had called no witnesses ? Why did 
be confine his ipquiries tothe innuendosi ai¥l6.nd« 

& a 
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ing the Jury agreed upon them, why did he de- 
clare theqi to be bound to affix the epithet of Guilty, 
without asking them if they believed the Defetidant's 
evidence to rebut the criminal inference ? Some of 
the Jury meant to negative the criminal inference, 
by adding the word only^ and all would have done it^ if 
they had thought themselves at liberty to enter upon 
the evidence of the advertisement. But they were 
told expressly that they had nothing to do with the 
consideration of that evidence, which, if believed, 
would have warranted that verdict. The conclusion 
is evident ; — if they had a right to consider it, and 
their consideration might have produced such a ver- 
dict, and if such a verdict would have been an ad- 
quittal, it must be a misdirection. 

It seems to me therefore^ that, to support the learned 
Judge's directions, the very cases relied on in $up^ 
port of them must be abandoned ; since, even upon 
their authority, the criminal intention, though a 
legal inference from the fact of publishing, in the 
absence of proof from the Defendant, becomes a 
question of fact, when he offers propf in exculpation 
to the Jury ;— rthe foundation of my motion therefore 
is clear, 

I first deny the authority of these modern cases^ 
and rely upon the rights of Juries, as established by 
the ancient law and pustom of England, and hold.that 
the Judge's Charge confines that right, and its exer-r 
cise, though not the power in the Jury to find a ge** 
pefal verdict of acquittal, . , :' 
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I assert further^ that, whatever'were the Judge's in- 
tentions, the Jury could not but collect that restriction 
from his Charge ; — ^that all free agency was therefore 
destroyed in them^ from respect to authority, in op- 
position to reason ;— and that therefore the Defendant 
has had no trial which this Court can possibly sane* 
tion. by supporting theverdict. But if the Qjurt. 
should be resolved to support its own. late determina- 
tions^ I must content myself even with their pro^ 
lection ; they are certainly not the ishield with which, 
in a contest for freedom, I should wishi to combat^ 
but they are sufficient for my protection : it is im- 
possible to reconcile the learned Judge's directions 
with any of them. 

My Lord, I shall detain the Court no longer at 
present. -^The, people of England are deeply interested 
in this great question; and though they are hot in- • 
sensible to that interest, yet they do not feel it in its 
real extent. The dangerous consequences of the 
doctrines established on the subject of libel are ob-* 
scored from the eyes of many, from their not feeling 
the immediate effects of them in daily oppression and . 
injustice ;— but that security is temporary and f alia- . 
cious ; it depends upon the convenience of Govern- 
ment for the time b^ing, which may not be interested . 
in the sacrifice of individuals, and in the temper of. 
the magistrate who administers the criminal law, as 
the head of this Court. I am one of those who 
could almost lull myself by these reflections from . 
the apprehension of mmedtatt misqhief, even from 

S3 
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the law of Kbel lard down by your Lordshtpi, if Tdt; 
were always to continue to administer it yourself. I 
ahoold feel a protection in the g<mtleness of yoor 
character $ in the knre of justice which iH own in«* 
trinsic etcellence forces apoh a mind eidightened b^ 
scHenoe^ and enlarged by liberdl edi!icatioiii ind in 
that dignity of disposition which grows with the 
growth of an iilastrioos reputation, and becomes a 
sort of pledge to the pidnlic for security : bat such a 
security lA as d shadow whibh passeth away ; — you * 
caitnbt^ my ilord, be immortal, and how can you 
answer for your successor ? if you metintain the doc^ 
trines which I sbeiL to overturri^ you render yourself 
responsible for all the abuses that ipuaj fcUow frbihv 
them to cmr latest posterity. 

My Lord^ whatever nilay become of thd Ubertiea ' 
of England, it shall never be said that they pe* 
rished withohit resistance, whte under iuy protect 
uod« 

On iliia tnotioti the Court granted a rute to show ' 
duise why there should not be a new trial^-r^an^ 
cause was aeewdingly shown by the Coonsd for the 
Crown oh the 15th ctf November following; their 
arguments were taken in short-hand by Mr. Blan<b . 
chard, but were never published; — ^they relii^,. 
however, altogether upon the authorities cited by 
Mr. Justice BuUer^ in his Qiarge to th6 Jury, and 
ispcxi the umlbrm prsctioi of the Court of King-< 
Bench, for otiore than fifty yeais^ The foUowin|^i 
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Sjpeech^ in support of the new trial, which was tateu 
at the same time by Mr. Blanchard, was soon after 
{mblished by IV^r. Erskine's authority, in order to 
attract the attention of the public to the Libel Bill^ 
which Mr. Fox was then preparing for the-consider^ 
ation of Parliament. 
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AKGUMtiNT in the King^s Bench, in support of 
the Rights of Juries. By the Honourable 
Thomas Erskine. 



I AM now to have the honour to address myself t9 
your Lordship in support of the rule granted to 
me by the Court upon Monday last ; which, as Mr. 
Bearcrofl has truly said, and seemed to mark the 
observation with peculiar emphasis, is a rule for a new 
trial. Much of my argument, according to bis no^ 
tion, points another way ; whether its direction be 
true, or its force adequate to the object, it is now 
my business to show* 

In rising to speak at this time, I feel all the ad- 
vantage conferred by the reply over those whose 
arguments are to be answered ; but I feel a disad- 
vantage likewise which must suggest itself to every 
intelligent mind. In following the objections of sa 
many learned persons, offered under different arrange- 
ments upon a subject so complicated and comprehen- 
sive, there is much danger of being drawn from that 
method and order, which can alone fasten conviction 
upon unwilling minds, or drive them from the shelter 
! which ingenuity never fails to find in the labyrinth of 
a desultory discourse. 

2k 



' The sense:.of that danger^ and my own inability 
to struggle against it, led me originally to deliver 
to .the Gonrt certain written and maturely consi- 
dered propositions^ from the ^establishment of which' 
liresolved BOtto dqiart, nor to be removed, either 
ip.eabstanee or in order, in ahy stage of the pror 
ceedings^ wd by which I must therefore this day un-: 
qoestionaUy^tand or fall. 

fur^uiflg thia system I am vulnerable two ways^^ 
4sid in tw4^ ways only. Either it must be shown, 
that n^y propositions are not valid in law; or, ad«. 
mitting their validity^ that the learned Judge's 
Charge to the Jury at . Shrewsbury was not repug- 
nant to them : there can be no other pdssible ob* 
jections to my application for a new trial. My duty 
to.-4ay is therefore obvious and simple; it is, firsts 
to re^aintain those propositions ; and then to show^* 
thiat this Charge delivered to the Jury at Shrewsbury 
was founded upon the absolute denial and reprobation 
of them.. 

I b^gin, therefore, by saying again in my own^ 
original words, that when a bill, of indictment is 
found, or an informatioa filed, charging any crime 
or.misdeipeanor known to the law of England, and 
the party jiQcpfied, puts himself upon the country by 
pl^ding: the general i$sue,— Not guilty ;-— the Jury 
are Qupt^nALLr charged with his. deliverance from 
th^t CRIME, and not sfeciali^y from the fact or 
facts, in, the cootimisdion of which the indictment or 
IbfCKPf^Qn J4)i^rgss thQ ca;^ muoh lesii 



from any single fact^ to tifie eichisicm' cf «diers 
cfaai^ged upon the same record. " 

Secondly, that no act, which the iavviiriOi] 
rai theory holds to be crimiiial, oomtitxitea in it 
a; crime, abstracted from the misehie^dos intentiiw 
of the actor. And that the intention^ even wheri^: 
it Ji)dcome8 a simple inference of legd reason from » 
fact or facts established, may and ought to be eetr 
lected by the Jur^^ with l^e Judge's assistanee. Be^ 
oinse the ad: charged, though established as a fyct ifs 
a^ trial m the general iism^ dtN» not necess&rily aiHi 
unavoidably establish th^ oriminai intention by aosf 
ABSTRACT condusion of law : the establishment of 
the fact being still no more than fuif evidence of the 
crime^ but not the crime itself^ unless the Jury ren^ 
der it so themselves, by referring it voluntarily tp4h0 
Court by special verdiet. 

These two propositions^ though worded^ With 
qiutious precision, and tn technical language^ ta. 
prevent the subtlety of legal disputation in. opposi-^ 
tton to the plain understanding of the we^, nei« 
tiiier do nor weve intended to convtfy any other sen^ 
timent than this: viz. that in ^ cases viheve thif 
hw either directs or permMs apepsoi^ aceused of a 
crime to throw himself upon a Jury for dtoliveiwiee^ 
by pleading ^€9«firi;(% that Ho is not guilty } th« 
Jury> thus legally appealed to^ may driver lma»#on 
the accusation I7 a gemsrak tf^rdict of ao^iflial 
founded (as in cominon sense' it evidently must beX 
i;qf)Qniui inv^Mtt^pitiaii Mgwiifttt Mtf ooEftftf^hMMlW 
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M ^ diax^ge itself fW>in which it is a genecal 6dU 
vtradoe* 

HftTixsg said this, I freely confess to the Court, 
that I am much at a loss for any furthefr illustration 
of tny suhject ; because I cannot find any matter 
by which it might be further illustrated^ so deai*, 
or so indisputable^ either in fact or in lawy as the' 
very proposition itself which upon this trial Iiaa 
been brought into que^ion. Looking, back upon 
the ancient constitution/ and e&ommifi^g with painfiii 
research the original jarisdietions of the ebantiy^ I 
ahi utterly at a lass to imagine from what sources these 
nofi^l Kmtatiohs of the rights of Jdrite are deriTed^ 
Bveh the B^ isr not yet trained to the discipHaft 
of mointaimng theni. My learned friend Mf* 
Boarcroft solemnly abjures them i-^harepesttR to-<lay 
what he avowed at the trials and is even jealous gS 
the imfiUtation of having meant less than he ex.^ 
pressed ; for when speaking this morning of the 
ri^hi 6f the Jury to judge 6f thd whole charge^ 
your Lordship cdrrected his es^ression^ by telling 
him he meant the powmr^ and not the right ; he 
c&ug^t instantly at yout words^ disavowed your ex^ 
plaoatioil ; and^ u^th al consistency which does him 
honour^ cbsolared his adhefence to his original ad^ 
mission iii \t& fuU ind obvious dxtcnt.-*^^^ I did not 
'' floean^'* said he, ^' merely to acknowledge that 
** the Jury have the power j for their power nobody 
^ evAr doubted $ and, if a Judge was to tell them 
<^ tbey hadk it net^ they would only have to \«o^ 
6 



*^.athim, and convince him of his error, by find^- 
" ing a general verdict which must be recorded : I 
** *meaht, tlierfefore, to consider it as a rights as ta ' 
*i important privilege, and of great valse to thcf 
". constitution." 

r Thus Mr; Bearcroft and I a#e perfectly agreed ^ 
I never contended for mcM^ than he has voluntarily 
conceded « I have now his express authority for re* 
peating, in my own fonner words, that the Jury 
liave npt merely the Jwwer to acquit, upon a view 
cl the whole charge, without control or punish^- 
ment, and without the possibility of their acquittal 
being annulled by any other authority; but that 
they have a constitutional^ legal right to doit; a right' 
JU to be exercised ; and intended by the wise founders 
of the government, to be a protection to the lives 
and liberties of Englishmen, against the encroach-' 
ments and perversions of authority in the hands of* 
fixed magistrates* 

But this candid admission on the part of Mr. 
Bearcroft, though very honourable to himsdf, is 
of.no importance to me; since, from what has aU 
ready fallen from your Lordship, I am not to expect' 
a ratification . of it from the Court; it is therefore 
mydiity to establish it. I feel all the importance Df. 
my subject, and nothing shall lead me to-day to go 
out of it. I claim all the attention of the CoiMt^* 
and the right to state every authority which apjdies' 
in my judgment to the argument^ without beings 
supposed to introduce them for other purposes thait' 
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toy duty to my Client, and the constitution. of m^ 
country, wairants and ^proves. * '.> f 

It is not very u$ual, in «n English Court of Jas^ 
tice, to be driven back to the earliest history and 
original elements of the constitution^ in order tJb 
establish the jfirst principles which mark iand dis^ 
tinguish English law: — they are always ^assumed, and, 
like axioms in science^ are made , the foundationis 
of reasoning without being proved. Of this sort 
oiir ancestors, for many centuries, must havei con- 
ceived the right of an English Jury to decide upon' 
^^ery question which the forms of tl^e law sub- 
mitted to their final decision ; since, though they 
have immemorially exercised that supreme juris- 
diction, w^e find no trace in any of the ancient books 
of its ever being brought into question. It is but 
as yesterday, when compared with the age of th^ 
law itself, that Judges, unwarranted by any former 
judgments of their predecessors, without any netir 
•commissidn from the Crown, or enlargement of jur- 
dicial authority from the Legislature, have sought to 
fasten a limitation upon the rights and privileges of 
Jtirors, totally unknown in ancient times^ and pal- 
pably destructive of the very end and object of their 
institution.' 

. No fa^;t, my Lord, is of more easy demonstration; 
for the history and laws of a free country lie open—* 
even to vulgar inspection. 

During the whole Saxon aera, and even long 
^iler the establishment of the Noritian government. 
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the vhok admiDistFation of juflfeioe^ criminal md 
civile was in the hands of the poopk^ wUiont Uie 
.oontml or intcsrventioii of any jvcUcid w^Q^itjr^ 
4eleg»ted to fixed magistrates fay Ifee Cro^u., Him 
ttenants of leyery Q»nor fidrnkiivtei^civii jiii^ticeito 
joneanc^her in lihe courUbaron of th^ir lord; and 
fbeir crimes were judged of in the l«t, eviery saitqr 
;^ the mmor giving his voice as a juror, and the 
jiteward being only the register^-^-and not the j^dga. 
Xkk appeals from these domestic jurisdictions to tlie 
lOonnty-court, and to the torn of the iheriff, or m 
4Biiks and pifosecutions originally commeiiced in 
either of tliein, the sheriff's authority extended op 
further than to suiiunon the jurors, to ^mp^l tliek 
ttttmdance, roihisterially to regulate their ptoceed- 
ingSy and to enforce their decisions; and ev»i 
where he was specially empo^vvered by the King^is 
^t of justices to proceed in caun^ qf a ^q^erior 
/ralne^ no judicial authority was themby coj^fenfcd 
upon himself, but only amore enbi^ged jttrisciiotiQii 
on wmR 1JUR0SS, who were to.try .the caw^;men|ioQed 
Jn tjie writ. 

It is true that the sheriff cannot now btfer 
tmeddle rin pleas of the Crown ; but with this 
exception, which brings no restrictions. cOil Jfrnet^ 
:the$e juriadicttons remain untoudiediat this .day: 
.—intricacies of property have introdue^. other (pi«i|s^ 
of proceeding, but the constitution JS; the same^ 

This pppiulaf judicature was npt ccmfined . to ;{i|irti* 
wW districts^ or to inferior suite iwd msd^mt»f9m^ 
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bii4 'perva4sd the whole leg^l comtijtQtion s for^ 
H^p the Cpnqtteroi;, to incijpaw the jiifluepqe -of 
)hs crowQ, €r^ted tbpt great ^qperintendtng Court 
f>f Jp^ce m his own palafcCi to receive :9ppeafe 
primm&l and civU fi^qm levery cqurt in |he >kingdoia, 
und pl^k^ed at thf head of it the capUalis jwiiQio^ 
rim iotius ^glue^ ^oi Y'hose original authority this 
i5bi^ Jf^«5llt^ vpf itihis Court i$ but a partial and feebk 
«p%anatipn:w^en that great oiBgiatrate wa^ io. the 
0ul4 'regis m^sely ministerial ; e^&ry one o( ;tfae 
J^iog'a tenants^ whp ow«d him eervioe in right .of a 
barony, bad^ iseat aodia voiw in that high tribunal.^ 
land the oS^ce of juatidar was bat to reeoid and to ' 
tufotce their judgmenta. 

In the reign of Kiug Edward the First, when 
lihds great ojggee iwas abolished, a»d ihe pneseot 
iGourt$ at Westmintter a^bUshod by a diatribution 
of its powers; the barons preserved that . sttpretne 
jniperintending jurisdiction whieh. pwer bdonged 
4o the jnrticiar, but tp themselves onJy as the jnmrs 
in the Ki^g'd oo«rt : a jurisdictioQ wbieh, . when 
:n6bi^tf.y from imikg territorial andieot^l, becai»e 
l>cr80Qal and honorary^ was assumed and, ewemaed 
Lby th peers of EigtgUiid^ who, without any delega- 
tion of jndiieial ^aatbority from the CroA^n, form to 
this day tJaie jsupreme fmd final eourt of English 
Uw, judging in the )a$t resoi^t for the whole kingdom, 
aiad ^tttfig upon the iiy^ <af the peerage, in their 
.aneteat and.f^fiiMtie ohai^tei;^ ^^ the par^s of oiie 
Jino^hifer^ 
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When the courts at Westminster were established 
in their present form^^ and when the civilizatiod 
and commerce of the nation had introduced mort 
intricate questions of justice, the judicial autHoritjf' 
in civil castfs could not but enlarge its bounds; 
the rules of property in a culti>fated state of society 
became by degrees beyond the compass of the un- 
lettered multitude; and in certain well-known re- 
strictions undoubtedly fell to the Judges^ : yet more 
perhaps from necessity than by consent, as ail judicial 
proceedings were artfully held in the Norman lan- 
guage, to which the people were strangers/ 

Of these changes in judicature, immemoriaf 
custom, and the acquiescence of the legislature^, 
are the evidence, which establish the jurisdiction 
of the Cdurts on the true principle of Eiigrish 
law, and measure the extent of it by their ancieiH 
practice. 

But no such evidence is to be found of the 
least relinquishment or abridgment of popular judi- 
cature in cases of crimes; on the contrary, ^very 
page of our history is filled with the struggles of our 
ancestors for its preservation. The law of property 
changes with new objects, and' becomes intricate as 
it extends its dominion ; — ^but crimes must ever be 
of the same easy investigation : — they consist 'wholly 
in intention, and the more thiey are multiplied by 
the policy of those who govern, the more absolutely 
' the public fre^om depends upon th^ people's preserv- 
ing the entire administration of criminal justice to 
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themselves. In a question of property • bef xv^cn 
two private individuals, the Crown can* havef*^*no 
possible interest in preferring the bnfe' fe- tbe^6fh4r': 
but it may have an interest in crusfiing bo+b of thferii 
together, in. defiance of every princi|)le 6f huM^ttity 
and justice, if they should put thettiselV'es^lbr^ril 
in a contention for public Kberty, against %i gM^#n- 
mcnt seeking to emancipate itself (ttftti^ flie dotrti- ^. 
nion of the laws. No man 'in the l^asf-^kc^aftAfiil '* 
with the history of nations^ or of. his ^owh'^^Sdri try, 
can refuvse to acknowlWge, that.^f^-th(^**j'##rf)inis- *' 
tration of criminal justice were left 1n'» flsy^^hsifttl^ '' 
of the Crown, or its deputies, ha ^feafl*?'ftee^Sin 
could possibly exist, than government 'migft%-clkfo^ 
to tolerate from the convenience or pbUe^^^F^tlfe 

day. • •• -^^ ^ - • . ■ :• ..^*. :nt: J.>* , 

My Lord, this* important truth-is ndyi«*>vet7 df-^ 
assertion of mine, but is to be found* iti ^tery bdbfe' "^ 
of the law : whethei-' we'go up to fhe-mbst artci^Af - 
authorities, or appeal to the writings *of mfen oFlfliciii!' 
own times^ we meet with it alike in -the tnost-^mF^ 
phatical language. Mr. Justice *Blacist6he, By^iftj 
meaiis biassed towards demodratic&l govfemm&nt) 
haying in the third volilme' of his Cdttfto^ntafi^s 
explained the exdellehce of the trial by JuVyIn civil 
cases, expresses himself thus^ volt iv. p. -34^ : ' " "Bni 
•*' it holds much stronger in criminal cases;. since 
'* in times of'diffictrlty. and* danger, more is to be 
** apprehended^ from the. violence aqd partiality of 
" Judges appointed by the Crown, in suits between 
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^^ %hi^ King Vi^ thf^. si,it9»ct^ t^^n in disputes, he^ 
^^ twe^ 9nct in4ivid)ual «ind another, to settle the 
^' iKHM^riw oC privi^te property. Que law h?. ^ 
<^ (Hefi^qM^ wi^ly pldQ94 tht9 strong and two-fol^ 
^^ bari^ q( « pre^entfloeat wd trial by Jury, he^ 
^' fc^ie^n ^bp liberU«ai of *be p^^ a^d the prerq^ 
•^ gft^ikVe of ttv» Crpw?/^. witljKWit this barrier, Ju5r. 
* f ^ t^s of Cjy^r and terminer u^naed hy the Crowu, 
^' mghtsastin Erapce or w Turkey, iflipri^on, dis^ 
^' patj^ Qjf e»ilc, »ny n^^i tl«it was obiiDxipu?^ tq 
'^ gP^fiffinpl^Vt, by w. instant decUratipa that sucl^ 
♦^ WW ^ir witt ^n4 pl^asjur^. 5o tlwt th^ libertieaf 
^^ of Sn|^w^ cannot but; subsist so long ^s thin 
^> ffA^4tW». rcHWVns sacred £^nd iQYipl9<;ej not only 
f^ frWP 94lPFei>i At^cks^ which IQOPQ will b^so hardjT 
^^ as to make, but also from all secret machinations^ 
f ' wh^ i|i?y s^p 4^4 undjer^iioe it.*** 

Sk|it thif wnj^kf thPMgh it derive new force ia 
^&3fg s^dioptf^ by w great; an a^ithority,. was no mor? 
ff^fllipf 19 ^. Justice Blacl^stope than in nie : th^ 
ii^^tiitipQ 9n4 «atlKsrity of Juries is to be foun4 
in Br^ctQn, who wrote above five hundred year& be?;^ 
fwr^ l»m* '^ The curia anc} thq pares/' says he^ 
*^ Wfre 99c^9iBarily the judges an all cases of life^ 
^^ ]\m\>, crfine, and disherison of the heir m capite, 
♦' The l^ing could not decide, for then hewoul4 
^^ have he^ both iProsecutor aud Judge; neit|ier 
^^ cppld his jvstices, for they represent, him ♦»*• 

* Vide llkBw'm Mr* B^eres* wiy i^gehioai Wniarj of theflnc* 
lidiLsvr. 



NotwitbsiBiidmg all thts^ the learned Judge was 
pleased to say^ at the trials that there iras no differ* 
ence between dvil and criminal cases* I say^ on the 
contrary^ independent of these authorities, ^at 
there is not, even to vulgar observation^ the reroo* > 
test similitude between them. 

There are four capital distinctions between prose«. 
cutions for crimes^ and civil actions^ every one of 
which deserves conaderation. 

First, In the jurisc^tion necessary to found the 
charge. 

Seoxidly^ In the mmner of the Defendant's pleads 
ing to it. 

Thirdly, in the mithority of the verdict which J&^ 
charges hinu 

Fourthly, Iii the independence and security o( the 
Jttry from all consequences in giving it 

As to the first, it is unnecessary to remind your 
Lcnrdships, that, in a civil case, the party who con^ 
esives himself aggrieved, states his complaiiit to tlMi^ 
Ganrt,-*-<ivaiIg himself at bis own pleasure of its pra^ 
cess,— compels an answer from the Defendant by Hf 
authority^ — or taking the charge ffo oan/ksso zffimt 
him. on his de&ult, is entitled to fmal judgment iKfid 
cxecntion for his debt, without any interposition ci 
a Jury. Bat In criminal cases it is otherwise ; tiM 
Court has no oognizance c^ them^ without leave 
from the people fbrmimg a grand inquest. If a maw 
were to commit a capitid offence in the ^ce 06 all 
the* Judges of Ik^laod, their united authority coutt 
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not put him upon his tfial :— they could file no com- 
plaint gainst him, even.iipon thd records of the* 
supreme criniinal Court, but cciuld only commit him 
for safe custody, which is equally competent to every 
common Justice .of the Peacei:-^— the Grand Jury- 
alone could arraign him, and in their discretion, 
might likewisfe finally discharge him, by throwing 
out the bill, with the names of all your Lordships ^s 
witnesses on the back of it. If it shall be said, that' 
this exclusive power of the Grand Jury does pot ex- 
tend to, lesser misdemeanors, which may be prose- 
cuted by information ; I answer, that for that very 
reason it becomes doubly necessary to preserve ' thef 
power of the other- Jury which is left; In the rules 
of pleading, there is no distinction between capital 
and lesser oflft^nees ; and the Defendant's plea of Not 
guilty (which Universally prevails as this legal aawl 
wver? to ' every information or indictment, as op* 
posed Jto special pleas to the Court in civil actions),' 
and the necessity iftrposedupon the Crown to join the 
general mne, are absolutely decisive of the present 
question. ' i 

Every lawyer must admit, that the rules of pleads 
ing w«fBorigirially established t6 mark and to pre- 
serve tbe distinct jurisdictions of the Court and tlw- 
Jjaxyy, by a separation of the law from thel feet, where- 
ver they were intended to be separated. A person 
ohargpd with owing a debt, or having committed a 
trespass^ &c. &ct- if he could not deny the facts on 
which the actions were founded, was obliged to siib^ 



'imit ills jnstifibation for tnaftter-of law h^ a ^peckd 
plea to the Court upon the record'; to which plea 
the PlaiMiff might demui:, and* suhmit the legd 
merits to the Judges. By this arrangement, n6 
powei: was ever given to. the Jury, by an isslue joined 
before thern,'but when a. right of decision, as com- 
prehensive as the issue, went along with it: — ^if a 
liefendant in such civil actions pleaded the general 
issue instead of a special plea, aiming at a general 
deliverance from the charge, by showing his justifi- 
caticm to the Jury at the trial ; the Court protected 
its own jurisdiction^ by refusing all evidence of the 
facts on which such justification was founded-. - The 
extension of the general issue beyond its ancient 
limits, and in deviation from its truel principle, has 
introduced some confusion into this simple and har- 
monious system; but the law is substantially th^ 
same. — ^No man, at this day, in any of those actions 
where the ancient forms of our jurisprudence-are still 
wisely preserved, can possibly get at the opinion of 
a Jury upon any question, not intended by the consti^ 
tution for their decision. In actions of debt, detinuej 
breach of covenant, trespass, or replevin, the De- 
fendant can only submit the mere fact to the Jury ; 
the law must be pleaded to the Court : if, dreading 
the opinion of Judges, he conceals his justification 
under the cover of a general plea in liopes of a more 
favourable construction of his defence at the trial i 
its very existence can never even come within the. 
J^nowledge, of the Jurors ; every l^gal dofenoe must 
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wise cut of hc»Sp m4 the authority of &e Ja4ge in^ 
ioterposed^ to prevent their appearing before a tribui. 
vsl which> in such cases^ haft no ccnnpeteat jarisdio- 
tion over them. 

By imposing this necessity of pleading every legd 
justification to the Courts and by this exclusion qf 
nil evidence on the trial beyond the negation of the 
&ct ; the Courts indisputably i^itended to establish, 
and did in fact effectually secure the judicial autho*- 
rity over legal question^ from all encroachm^it or 
violation ; md it is iiinpossible to find a reason io law, 
or in cQcnnoron s^me^ ^hy the same boundaries be-- 
tv/een the fact and the law should not have be^ 9t 
tibe S9;me time extended to criminal eascys by th^ 
fiftqne rules of pkedipg, if th^ jurijadictiw of the Jury 
had been designed to bs lifted to thefact^ as ixk ctvH 
actions. 

But no such boundary was ever made or attempted; 
on the contrary, every petrson, charged wilh any cringe 
by an indictment or information, has beeii in all 
times, from the Norman conquest to this hour, act 
only permitted,, but even bound to throw hiiaoaelf 
upon bis country for ddi^eranee, by the geperial pl€9 
pf Not guilty ; and may submit his whple defence t» 
the Jury, whether it be a negation of the fycty or 
a justification of it isblaw; and the Judge has no 
authority, at in a civil ease, to refuse such evidwce 
at the trial, u out of the issue, and as coram rum 
judic0 ;«-^-an aiitliority whif^ in common sense be cer* 
iainly voul4 bave;^ if the J^ury hpd no higher jurifbtt 



iHtthh in the one case than Ih the dthier. The ge- 
tittal p}ea thus ^nctioned by unmemorial custom, sTo 
btends the law and the fact together, as to be inse- 
parable but by the voluntary act of the Jury in ifindiri|^ 
a ipeeiai verdict : the general ihvestigatiou 6f the 
vrhole th^rge fe therefore before them i and although 
tiie Defendant admits the fact laid in the informa* 
tirni or indittmeht^ he nevertheless, tiiidei' his ge- 
neral plea, gives evidence of others which are cqU 
lateral, refemtig them to the judgment of the Jury, 
ai a legal Excuse or justification, and i-efe6iVes ftoth 
their verdirt a complete, general, ^ndtondiisivetle* 
fiveranee. 

Mr. .ftfstice Blackstone, in the fourth Volume ot 
his Commentaries, page 3^9, aiys, " Hbe traitorous 
*^ or feionious intent are the points aiid ^ery gist of 
*' the indictment, and must be answeiied directly by 
'^ the general negative. Not guilty ; attd the Jury 
'* will take notice of any defensive matter, and give 
" their verdict accordingly, as dfefctually as if it were 
*' specially pleaded,^* 

This, therefore, says Sir Matthew Hale, in bts 
Fleas of the Crown, page 2S8, is> upon iiU ac** 
counts, the most advantageous plea for thts Defend* 
ant : '*' It would be a most unhappy case fo^ th0 
^' Judge himself, if die prisoner*s f^te dependt^ upbtt 
^' his directions : — ^unhappy also for the prtton^ t 
'^ for if the Judge's opinion must rute the verdi<!t, 

the trial by Jury wtnild be useless.** 

My Lord, the conducive opertition t>f th« verdict 
T4 
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when given, and the security of the Jury from all 
consequences in giving it, render the contrast be- 
tween criminal and civil cas^s striking and complete. 
No new trial can be granted, as in a civil action :— 
your Lordships, however you may disapprove of 
the. acquittal, have no authority to award pne ; for. 
there is no precedent of .any such upon record; 
and the .discretion of the Court is circumscribed by 
the law. 

Neither can the Jurors be attainted by the Crown. 
^In Bushel's case,. Vaughan's Reports, page 146, 
that learned and excellent Judge expressed himself 
thus : " There is no case in all the law of an attaint 
" for. th^ King, nor any opinion but that of Thyr- 
" ning's, 10th of Henry IV., title Attaint, 6o and 
" 64, for which, there is no warrant in law, though 
^^ there be other specious authority against it, touched. 
'^ by none that Jiave argued this case.** 

Lord Mansfield.. To be sure it is so. 

Mf. Erskine. Since that is clear, my Lord, I 
shall not trouble the Court farther upon it : indeed 
I havp not been able to find aay one authority for 
such aq attaint but a dictum in Fitzherbert's Natunr 
Breviumj page 1Q7 ; and on the other hand,' the 
doctrine of Buahel's case is expressly agreed to in very 
n)odern times: vide Lord Raynjon^'s Reports, 1st vo- 
lume, page 469. 

If, thep, your. Lordships reflect but for a moment 
upon this comparative, viewj.of criminal ^nd civil 
cases )vhich I. have laid before- you;, how can it be 



-ieriou&Iy ccmtendeft, not merfeiy tbatthere is no.dit- 
/eneof^ but tjiat there is any the' remotest similanl^ 
between, theni? fo the'^one ica^Cj the pdXMcr of ais* 
pu^tton hegiM. from, the :Gourt;-^n the other, 
/rom the people/only; /arming, «a Grand-Jury. — hi 
the one, the Defendant must plead a spechii justifi- 
cation, the merits of which can only be decided bjr 
the Judges ;-^in the other, he may throw himself 
for general deliverance upon his cojuntry, — ^In the 
iirst the Court may award a new trial, if the verdict 
for the Defendant be contrary to the evidence or the 
law ; — in^ the last it is conclusive and unalterable;— 
and to crown the whole, the King never had that 
process of attaint which ; belonged to the meariest of 
}2is subjects. 

When these things are attentively considered, V 
Plight ask those who are still disposed to deny th* 
right of the J.u/y to investigate the wholie charge^ 
iivhether'Such a solecism caa be conceived to'exist^a 
gay human, governfiient, much lesain the most re- 
finpjl and exalted in the world,* as that a powdr of 
supreme j udipat ure should ht conferred at random bj 
the bl;nd forms; of. the law, where no right was .'ia- ' 
tQ9de4 to pgs^ with it ; dnd which wasupdn no occa- ' 
sion and under i)p fiireumst^nce to be exercTised; 
y?hich, though exerted.ootwithstanding in every agc. 
and in. a ^ thousand iujstancea, to the confusion- and 
discomfiture ofjixed magistrjjcy, should never be 
checked by authority, .bufc should continue' on from 
f^ptury tg century ; the r^veyed guardian of liberty 



«id of Sfe) w^Ifigtheinii of tlie mMt keaditraiii^ 
goftromeDtt in the wcmt of timet^ withoiM qajt 
fomx hi die Gn>wii or Hs Jodga^ to txmit, wklioiA 
jts^imseirt^themMiMtiirKtdiiii the kingdom^ or 
cKren to ask tbe tenon and pmodple of the verdict 
mhixAk aisqQtts bkn«-^That,8Mh a ayttem should pre^ 
icaiL in a country Kke £ngkmd^ without either the 
<MngintI itiBtituttDti or tbe acqyiiescing sanction df 
tiie legrslatore^ 16 ifioposisible. Believe me, my Lord> 
no talents caa neeoticile^ no authority can BaiiGtioa 
tmeh en absurdity }-^4he common sense of tbe W^14 
tevolti} at it. 

Hwmg eatahliahed this Impbitant right itt Ike 
Jqry beyond all poBsihility of cavil or co#itrdvemy> { 
will now show your Lordship^ that its exislenee ia Uttl 
tnerely oon^tent with the theory of the law^ iMit is iU 
iustrated and confirmed by die universal praetite nf 
all Judges ; not wen eaeepting Mn Ju^ioe Fcfts» 
bimselC whwe writings have been dted iti ^i^ppoitt 
of the contrary cpmion* How a man e3c)>resaes lite 
abstract ideas is but of little importance when att ^ 
peal can be made to his plain directiona to ^fHifea^ 
nM to fais own particular conduct t but eVeft Aone «t 
his expressions^ when properly oonaiderad and undar^ 
8iood> militate against my position^ 

In his justly celebrated book on die eriminal htw^ 
page 2S6^ he expresses himself ihtist '* Thecon^* 
^ straction which the law putteth tipon AkA i9k^tel§ 
'' AKD Aoaasn or votrno by a JTnry^ h ^ all ctBsett 
^ undoubtedly ih prefer ptw^v^ ^ ih$ O^frl.^ 

i 



Now if the advcrfeaiy is disjposed to stop bef^, 
febougli toe author never intetided be should, as U 
evidodt from the rest of dieisentence^ yet I am m)tU 
tog to 6top with him^ and to Uike it as a substantive 
proposition ; for the slightest attention must disco^ 
¥er that it is not repugnant to any thibg which I 
haFj^ said. Facts stated ani agreed^ or facts founds 
by a Jury, which amount to the same things consti^ 
tote a special vaxiict ; and who ever supposed that 
Cfae law upon a special verdict was not the province 
(xf tfat Court ? Where in a trial upon a general 
ifisi:^ the parties cbooae to agree upon &cts and to 
«taite diem^ or the Jury choose voluntarily to find them 
vrithoot drawing the legal conclumon themselves; 
wbo ever denied that in such instances, the Court is 
to draw it ? — ^That Porster meant nothing more than 
that the Court was to judge of the law, when the 
Jury thus voiluntariiy prays its assistance by specid 
verdict^ is evident firora his words which fdfow, for 
be immediately goes on to say ; in cases of doubt 
tod ssAi;. difficulty^ it is therefore commonly recom^- 
laended to the Jury to state fSu^ts and circumstances 
SQ a special verdict: but neither here, nor in any 
other part of his worlca, ia it said or insinuated that 
tbey are bound to do so, bat at their own free discre-- 
tion: indeed, the very term recommended, admits. 
the con|rary, and requires no commentary. I am 
maare I shall never dispute the wisdom or expediency 
aif such a recommaidatioa m tbose cases of doubt, 
l^ecauae the moine I am^ cpntrodlpg for the existeisce 
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of such an important r%ht, the less it woiildbecome 
me fo be the advocate of rashness and .preciptatioh 
in the exercise of it. It is no denial of jurisdiction 
to tell the greatest magistrate upon earth , to 'take 
good counsel in cases of real doubt and difficulty. — 
Judges up9n trials, whose authority to state the law 
is indisputable^ often refer it to be more solemnly ar- 
gued before the Court ; and this Court itself often 
holds a meeting of the twelve Judges bef(»re it decides 
on a point upon its own records, of which the others 
have confessedly no cognizance till it. comes before . 
them by the writ of error of one of the parties. — ' 
These instances are monuments of wisdom, integrit^^ 
and discretion, but they do not bear in the remotest 
degree upon jurisdiction : the sphere of jurisdiction 
]s measured by what may ormay not be decided by 
any given tribunal with legal effect, not by the recti- 
tude or error of the decision. If the Jury^ according 
to these authorities, may determine the whole matter 
by their verdict, apd if the verdict when given is 
not only final and unalterable, but must be enforced 
by the authority of the Judges, and executed, if re- 
sisted, by the whole power of the state,-r.upon what 
principle of government or reason can it be argued 
not to be law ? That the Jury are in this exact pre^ 
dicament is confessed by Forster $ fi)r he concludes 
with saying, that wl*en the law. is clear, the Jury,, 
under the direction of the Courts in point of la/sr 
mat/y and if they are well advised will, always Jind 
a general ver4kt conformably to swh 4it€$ti$ns^ 
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This'^fe Rkewis€f corvsistent witli my position : if 
the law b&* clear, we may presume that the Judgd 
stete^' it clearly to the Jury ; and if he does, un- 
doiabtedfy the Jury, if they are well adVised^ 
will fittdaiccoirding to'such dii-ections ; for they Iiav6 
not a*capiu;doU5 discretion to make law at their plea- 
iOre^ but are bound in/oonscience as well as Judges ara 
to find it truly ; and/generally speaking, the learningf 
of the Judge who» presides at' the trial affords them 
a:safesupJ5ort and direction. * 
- The same practice of Jud^^B iii stating the law ta 
the Jury, as applied to the particular case before them, 
appears likewise in the case of the King against; 
Oni^bf, lad tiord Raymond^ page 1494.' **:*On the 
*^ triai. the Judge dfrects the Jury thus: If you be^ 
^* Fffive suchaod such witnesses who have swoni to 
♦* suob au'd si\Qh' facts/ the kiUing of the' deceased 
^^ appears ^ie wUh malice prepense : but if you do 
** not believe them, then you ought to find him 
*^ guilty of manslaughter'; and the Jury may, if thqr 
f* think proper, give a general verdict of murder 
" or mansUughter \ but if they decline giving a ge-' 
*^ nferal verdict, and tt;i// find the fects spedaily, the 
^* Court is then to* form- their jadgment fi*om the 
^* facts found, whether the Drfendant be guilty or 
*^ not *guiUy> i» e], whether the act vvas donfe ^ith 
*^ malioeanddelfoerdtron, or not."— Surely languagie 
can • ex-press nothing mord plainly or unequi vocrfly^ 
than: that where the general issue is pleaded to an in- 
dictment^' ithe'^faw {ind the feet are both before th6 
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Jury ; md thiit thfi forinef eaTit never tfe leptwr^ed 
from thi^ latter^ for the jii%menk ^f the COurt^ 
vnlessi by their own ^pomU^tieont act : jitHr the wwifai 
4re, *^If they rfcc&ne giving a gcaierd Terdfet, md 
^^ firf// find the 6yc^ specially^ the Court i« taam to 
** fyrm thar judgment from the frets &imi^ So 
that> after a general iasuci joiMd> the authority bf die 
Court only commenees when the Juty dioasea to itn 
dine the deei$ion of the law by a genoil verdicts 
the right of declining whteh legal determiaatiott» 19 
a privilege confemed on thesi hy the statute of West- 
winstec 2d> and hy no cneaiBa a restriction of thdt 
powers* 

Bttt another very important view of the subjeet 
racnains behind i for supposing I had failed in esta^ 
hSsbing that cpntt^st hetweien criminal' and civil (bases^ 
whk^ is now too clear not only to requine^ bift even 
to judtify another observation^ the angmnent would 
loiae nothing by the &tliire; the similarity between 
^mihal. and cini cases derives aU its appUcaliion to 
the argument from the learned Judge's supposttxpn^ 
tha^ the jurisdietion of ^e JUry over the l«w was 
never contencted for in the latter^ and consequent^ 
on a prindple of equi^ty could not be sti^povted in 
the former ; whereas I do coafa^for it, aod can in- 
cottleabUy establish it ia beth. This ajifjication of 
the argusnent is plain from the words of the QbMget 
?^ U the JuffjD ewld find; tho law^ it would vmdonbt^ 
f^ edlyhokl'in eivil cases aaw^ aa ci^xninaL: hut 
^ w»a it ev^r suf^osed thait t Jury was eompeteAt 1» 
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^ sa^ the optiratlon of a fiiM;> Pr a recsvery-, xtc « 
** wi^Twnty, which an^ mete (^cKstions of Uw i" 

To dais qiiestion I answec, that tjhe cQiiipeti»K|r 
xxf ^ 4iiry in sw^ cases is ocwtendesd for to tb« (till 
^t«ni| <^ n^ prioapl^ bpth hy hytfklam and hf 
Qol^; they cannot indeed decide. Mpon them «fe 
j^i(em* whicii, «« Vaugbwi trwly 99^% vk unintelll- 
S^ljlf^ becat*^ am wunixed qoe^ti^a of Uwcam hy iii9 
pQHsi^ity CQQ^e hefoMt them for ded^oA ;; ttat v^wab- 
«^ (whu:^ veiy o^^ hsf^^w) the o^eraM<m <»f • 
^, a. K^cQWTff a warraoigf, or any Qther record or 
c^iVKi^nce fciyiwn, tp the. law of Enghmd oooief 
|9rwavd* mm^ wiUi the foct on the ^^enetsl issoi^ 
Ihe4wy have then 9¥?st nn^iw^tipashjy a nnht ti^ 
4(^n«iine it ; 4n4 vh«i) 14 niofe^ no other anthorij^ 
fiml^]^ an i hecanse^ whiw ti)^^«cal, mt» is pcr- 
ipi^tcd by l«w> these que^jimis. <s9mot app^u; oa th$ 
r«o(«d foe thi;Jiidg?oeaitof the Court, aod altho^ 
it em gv^i^ta new tn<d« yet the same ^uesUcn must 
i}|bjnM;i^]|; he determined by anQthei* Jury. IHiis if 
not only self-evident 'to every lawyer, but,. 9ft I said» 
I?. CJ^ressHy laid down t^ t<yttIe)boa vk the 3^th 
««i;;tioim " 4Jf5» i». sw* <»« where the la<}uest ro?gf 
** g^we their verdict- at. Iwige, if th,9y will t^e opQi». 
*' th^iRthje bw?wlfid§;» Qf thekw qpon the matter, 
** th^ may ^ve thi^ir verdict^QtieraUy as, it. is pat 
f* in their d^jje": as i» the cas« aforesaid th«y may 
*< tifey.s^y, that, the lesapr^npt disseise the l^sm 
*' if thfy wiH." Coiie,, in. hjs. cQipoieqtary on this 
f^tiOV, CPnfirms I^jttJetQn J sayings that io doubtful 
CH^ th(^ nhouldfind speciaUy for (ear of an. attaint, j 
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tod it is plain that tKe' statute of Westminster the ad* 
was made either to give or to 'confirm the right of the 
Jury to find the matter specially,' leaving their juris- 
diction 6vef the law as it'st'ood'by the cornmon* law? 
The WOrfls of the statute of Westminster'2d,*chaptei? 
30th, ate, ^* Ordinatum est qtlod justitiarii ad assisai 
•* capiendas dssi'gnati;' n^on* coMri:CLANT jumtores. 
•* dkere precise -si sit disseisma vel'non ; dummodb vo^ 
'* luerint'didere veritaterh facni et petereauxilium jus^ 
•^ titiariorum:'** From these ^onlls it shbuld appear^ 
that the jurisdiction of the Jury bvtir the law'wheii 
it came before* them'^On* the general issue, was s8 
vested in them by (hfe constitutibn, 'thiat the exercise 
of it in* all caSes had been TOnsidferecJ fb be compul- 
•ory upon' theni,*'arid tfiat'this act'^^as^a legislative 
relief ffdm that dbmjpulsion 'in the cage df*\in assize 
of disseisin : it is e^Cialljr^lkni ffonrtfrtr remaining 
words of th6 ^t, that thAt j'urisdioHbfl'remaiiYed as 
before I " sed isi spont& ' velint driere qSdit "disshisina 
•' est'vel' non'^-admiihtur£ohim'vereSiittcm sub' su6 
'' periculo:'' ' .'^* '^' ' ^"' •• ;•' : ' '" •; 

But th6 m'ost material cib^er\*ation upbti this kai' " 
tute, as applicable to 4he presrat sclbjlerct, is, that tfi(i 
terror of the feittairtt ff om wfiich it wdS'passed to "re- 
lieve them, having (as has' been shewn) *n6 exist- 
ence in casfes of crime, the act only exteiide'd to 're- 
lieve the Jury at their discretidn* from finding' the 
law in civil actions; arid consequently* it' is- ^nlr 
from custom, and nbt'from posi^tivelaW^ that they 
are not even campelJabfe to' give a^'getierkrv^fdicl 
involving a judgment of law on every criminal trial; 
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' Th^se priQciples and authorities certainly establish 
that it is the duty of the Judge, on every trial where 
the general issue is pleaded, to give to the Jury his 
C^ioipn on the law as applied to the case, before them ; 
and t)iat they must find a general verdict comprehend- 
ing. a jodgcnent of laiv^ unless they choose to refer it 
specially to the Court. 

But we are here, in a case where it is contended, 
jtbat the duty of the Judge is the direct, contrary of 
ithis : — that .he is to give no opinion fit all to the 
Jury upon the law as applied to the case, before 
Ahem ;'r— that .they likew^ are to refrain from all 
x^ns}deration of if, and yet tb^t the very same ge*. 
j3eral verdict conipri^hending bo^h &ct and law, is to 
.be gtvjen by tbem as if the whole 1^1 matter had 
-been . wmmed ;up by the one ^nd foui^d by^ the 
•other. 

I Gonfjsss I have no organs to cQnipre|;ien4 tb^ prin- 

^ctple on wbiph such a practice proceeds. , I qon- 

rtended for nothing njore at the trial. than the very 

i^icactice reoiW3ftn|^ded by ^pr^ter and liOrd Raymond: 

a^]^ addnesaed myself to the Jury upon the law with 

all possible jcesptict .^d deference, , and indeed with 

visery. marked per^onal^^ttentipn to .the learned .Judge: 

. $6 ifar: from Mrging the Jury, , dogmatically to think 

•ibr themsdves wijtbputhisppnstitutiopal assistance, 

r. I called for bis>opinion on .the qpestion pf libel 5 say- 

^iilgj.ihat if he ^bonld tell tbemv<^stinctjy the paper 

.iadicted was Jibdlqus, though I. shp^ld not admit 

-that thqr»jrerf?.bo»ivl.at!all:eYfints tp giy^ it 

vo;l. I. u 
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if they felt it tb be ittnocent ; yet I wais ready ta 
^^ree that th^y bught not to go against the Charge- 
without great consideration : but that if he should 
shut himself up in silence, giving no opinion at all 
upon the criminality of the paper from which alone 
any guilt could be fastened on the publisher, and 
sho.uld narrow their consideration to the publicationi 
I entered my protest against their finding a verdict 
affixing the epithet of guilty to the mere fact of 
publishing d paper, the guilt of which had not beeA 
investigated. If, after this address to the Jufy, the 
learned Judge had told them, that in his opinion 
the paper was a libel, but still leaving it to their judg- 
ments, and likewise the Defendant's evidence to their 
consideration, had further told them, that he thought 
it did not exculpate the publication ; and if in conse-f 
quence of such directions the Jury had found a ver- 
dict for the Crown, I should never have made my 
present motion for a new trial ; because 1 should have 
considered such a verdict of Guilty as founded upeli 
.the opinion of the Jury on the whole matter as left to 
their consideration, and mast haye sotight my re- 
medy by arrest of judgment on the record. . 

But the learned Judge took a direct "contrary 
course :— he gave no opinion at all On the guilt Or 
innocence of the paper ; — he took no notice of the 
Defendant's evidencie of intention : •^— he told the 
Jury, in the most explicit terms, that neither the. 
one nor the other were within their jurisdicticwi-; and 
upon the mere fact of publicatioit directed a general- 
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verdict comprehendiog the epithet of Guilty^ aftei? 
liaving expressly withdrawn from the Jury every con-, 
sideration of .the merits of the paper published, or 
the intention of the publisher, from which it is ad- 
mitted on all hands the guilt of publication coulc. 
alone have any existencci 

My motion is therefore fouhded upon this ob- 
vious and siniple principle ; that the Defendant has 
had in fact no trial ; having been found guilty 
^without any investigation of his guilty and without 
any powet left to the Jury to take cognizance of 
his innocenjce^ I undertake to show^ that the Jury 
could not possibly conceive or believe from the 
Judge's Charge, that they had aay jurisdiction to* 
acquit him ; however they might have been im- 
pressed even wich the merit of the publication, or 
convinced of his meritorious intention in publishing 
it : nay, what is worse, while the learned -Judge 
totally deprived them of their whole jurisdiction over 
the question of libel and the Defendant's seditious 
intention, he at the same time directed a general 
verdict of Guilty, which comprehended a judgment 
upon both. 

When I put this construction dri the learned 
Judge's direction, I found myself wholly on the lan- 
guage in which it wi^s communicated; and it will be 
|u> answer to such construction, that nq sudh rer 
4tratnt was meant to be conveyed by it. If ^ 
Jeamed Judge's intfintioQa: were even the direct con- 
jtrajy of his expressions^ ^^^,^^r A? consequence of 

* u 2 
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that which Was expressed though not intended, the 
Jury were abridged of a jurisdiction which belonged 
to them by few, arid in the exercise of which the 
Defendant had an interest, he is equally a sufiferer, 
and the verdict given under such misconception of 
authority is equally void : my application ought 
therefore to stand or fall by the Charge itself, upon 
which I disclaim all disingenuous cavilling. I am 
certainly bound to show, that from the general result 
of it, fairly and liberally interpreted, the Jury could 
not conceive that they had any right to extend their 
consideration beyotid the bare fact of publication, so 
as to acquit the Defendant by a judgment founded on 
the legality of tbe Dialogue, or the honesty of the 
intention in publishing it- 

In order to understand the learned Judge's df- 
irection, it must be recollected that it was addressed 
to them in answer to nie, who had contended For 
nothing more than that these two considerations 
ought to rule the verdict ; and it will be seen, fliat 
the Charge, on the contrary, not only excluded both 
ioF them by general inference, but by 'ejtjiressiotis, 
arguments, and illustrations the most studiously isie^ 
lected to convey tfiat exclusicto, arid to rertderit bind* 
Ihg on the consciences of the }l\jnj. Aftfer telHtjg 
them in the Very beginning of his Charge, that Wt 
sitigle question for their deciSibn i^s, whether tbfe 
iDfeferidant had priUish^d the pamphlet ? lie deditfefl 
to them, that it wis riot even all(med\oWnt^ W*fee 
Judge trjfhig the can^, to sky ivhfether it 'i;tas br ifris 
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not a libel : for that if he should say it was nQ 
libel^ jandthey, following, his direction, ^ould acquit 
the Defendant, they would thereby deprive the 
Pifosecutor of his writ of error upon the record, 
which was one of his dear^t birthrights. The law^ 
he said, was equal between the Prosecutor and the 
Defendant; that a verdict of acquittal would closie; 
\he matter for ever, depriving him of his appeal ; 
^nd that whatever therefore was upon the record 
fpas not for their decision, but might be carried 
^k the pleasure of either p^ty to the House of 
Lords, 

. Surely language could not conyey a limitatioi^ 
upon the right of the Jury over the question of libels 
or the intention of the publisher, more positive qp 
jDore umversal. It was positive, inasmuch as it held out 
to them that such a jurisdiction could not be enter- 
tained without injustice; and it was universal, because 
the principle had no special application to the parti* 
p44ar circiimstances of that trial ; but subjected every 
JOM'endbnt upon every prosecution for a libel, to ai^ 
in^it^ble cpnvic^iqn on the mer^ p^oof pf publish* 
4ng my thing, though both Judge ^4 Jury might 
)be Qonvi^ced that the thing published was innocent 
wd even meritpriops* 

My Lord, I mal;^ this cpfn(^ntary without the 
hazard of cOntradictipj[i frcMn ^ny ippap wtH>^ reasofi 
is pQj disoi^ered. For if ti»P J^opfPffltftT ^0 every 
f^m Im a birthriglit by |^w tp b^y? the %ueistion of 
Uhd Ml oftm upon t^9 ^^Pf4j which it oan only be 

V 3 
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by a verdict of conviction on the single fact of pub- 
lishing ; no legal right can at the same time exist in 
the Jury to shut out that question by a verdict of 
acquittal founded upon the merits of the publication, 
or the innocent mind of the publisher. Rights that 
are repugnant and contradictory cannot be co -ex- 
istent. The Jury can never have a constitutional 
right, to do an act beneficial to the Defendant, vthich 
when done deprives the Prosecutor of a right which- 
the same constitution has vested in him. No right 
can belong to one person, the exercise of which in 
every instance must necessarily work a wrong to ano- 
ther. If the Prosecutor of a libel has in every ra- 
stance the privilege to try the merits of his prosecution 
before the Judges, the Jury can have no right in any 
instance to preclude his appeal to them by a general 
verdict for the Defendant. 

The Jury therefore, from this pari of the Charge, 
roust necessarily have felt themselves absolutely li- 
mited (I might say even in their powers) to the fact 
of publication ; because the highest restraint upon 
good men is to convince them that they^ cannot 
break loose from it without injustice : and the powef 
of a good subject is never more effectually destroj^ed 
than when he is made to believe that the exercise of 
it will be a breach of his duty to the public, and a 
violation of the law5 of his country. 

But since equal justice between the Prosecutor and 
the Defendant is the pretence for this abridgment of 
jurisdiction, let .u$;examtne a little hovi^ it is affected 
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by it — ^Do the Prosecutor and the Defendant really 
stand upon an equal footing by this mode of pro* 
ceeding ? With what decency this can be alleged, 
I leave those to answer who know that it is only by 
the indulgence of Mr. Bearcroft, of Counsel for 
the pros<Jcution, tiaat my reverend Client is not at 
this moment in prison *, while we are discussing 
this. notable equality. Besides, my Lord, the judg- 
ment of this Court, though not final in the consti- 
tution, and therefore not binding on the Prosecutor, 
is absolutely conclusive on the Defendant. I( your 
Lordships pronounce the record to contain no libel, 
and arrest the judgment on the verdict, the Prose- 
cutor may carry it to the House of Lords^ and pending 
his writ of error, remains untouched by your Lord- 
ship's decision. But, if judgment be against the De- 
fendant, it is only at the discretion of the Crown (ais it 
is said), and not of right, that he can prosecute any 
writ of error at all ; and even if he finds no obstruc- 
tion in that quarter, it is but at the best an appeal 
for the benefit of publiQ liberty, from which he 
Jhimself can have no personal benefit ; for the writ 
,of error' being no supersedeas, the punishment is 
inflicted on him in the njean tiiije, lij the pasp pf 

* l^rd Mansfield .ordered the Deaa to be pominitted on the 
motion for the new trial ; and said, be had no discretion to sufier 
him to be at large^ without consent, after his appearance in 
Court, on coBViction. Upon which, Mr. Bearcroft gaveliis con- 
f(rnt that ^he Dean should remain at large upon bail. 

v4 
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, Mr. Horne *, thi5 Court imprisoned him for jJub^ 
lishing a libel upon its own judgmenty pdnding his 
appeal from its justice; ahd he had suffered' the ut- 
most rigour which the l^w imposed upon him as a 
criminal, at the time that the House of Ldrds^ with 
the assistance of the twelve Judges of £ngl&nd» 
were gravely assembled, to determine, whether hA 
had been guilty of any crime. I do not mentioit 
(his case as hard or rigoroiis on Mr. Home> as an 
individual : it is the general cotirse of practice, but 
svirely that practice ought to put arh end to this ar-r 
gumept of equality between I^rosecutor aild Prisoner. 
It is adding insult to injury, to tell an innboent tosH 
who is in a dungeon, pending his ^rit of error^ uid- 
of whose innocence both Judge and Jury w^ con* 
vinced at the trial, that he is in eqtml sc^ with 
his Prosecutor, who is at lar^^ because he has ao 
opportunity of deciding after th0 expiration of hk 
punishment, that th^ prosecution had h?en un- 
founded, and his sufferings vmjust. By parity ^ 
rea^ning, 4 prisoner in a capital case n^i^t W 
bahg^ in th^ mean time for the beh^Qt of tqvol 
justice ; leaving his Executors to fight the battle d^t 
with his P^b'^ecutc^ upon the rdOpi^, through evety 
Court in the I^ingdon^ ; by which at last his at- 
tainder might be reversed, iiid ihe bldbd of hi^ pos«> 

* Al^erwards Mr. Home Tpoke^ yAxM ^tiqgi dp bpnooc io 
oqr language aQd (xmntfy. 
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terity fCQDMi uAecnrrapted<ir--Wb«t jtibtioetiBii be mori 
impfirlial ofer equdl ! 

89 miich fer this light of tlie Pt-oseeutor of a 
Ubd to compel a Jiny in eveiy case^ generally to 
cmlvtot 4 D^eiida*t on the f^t 6£ publication^ or 
to find a special Verdict ;*-i'a right unheard of before 
aineetiEiebirflt o(theco0stitution;«^not even fonndei 
upoii any e^joalil^ in fadt^ even if such a blocking 
paniy coiM exist in lawj aiid 0ot even contended to 
exist m an/ otiier ca^^ where private men become 
the PrdseMMrs of crimes for the ends of public jos- 
^ce. It €ian huve^ generally speaking, no existence 
in any prosecmUdU for felony; because the general 
description of the crime in such indictments^ for 
^e most part^ shots out the legal question in the 
^arftcolar instance from appearing on Ijie record^ 
and for the nune reason, it ea6 have no place even 
in ^peals of death, &c. the only cases where Prohr 
SiMntors appear as the revengers of their own prin 
iBte wroi^, and not as the representatives of the 
Cnmst* 

Tbp teamed Judge pndceeded next to establi^ the 
same universal Itmitation upon the power of the 
Jwy, Hfotn the histi^ of difierent trials^ and Ite 
practioe of former Jni^ss who presided iMk thean^; 
and while I am complaining of what I conosive Id 
he if^iutke, I most take caienbt lo beui^tmy- 
adf; i ocrlsinfy A> not, nov iBver did con^der Abie 
ilMiriMliklgeVitaisdlrection ia^ Iris €haif;e to hope- 
Higm 1» Ifimaelf; itwil* ool^tiieffiiuatKncpof |he 



Defendants evidence, and Wlmtpassedt dfker the Jtfrjf 
returned into Court with the verdict, that I ev^ 
considered to be a departure frony all prededents : the 
r^t had undoubtedly the sanQtion 6f Several niodefii 
cases ; and I wish, thereforef, to be distinctly under* 
stood, that I partly found my motion for a new trial 
in opposition to these decisions. It is my duty: to 
Bpeak'With deference of all the judgments of this 
'Court ; and I feel an additional respect £>r some of 
those I am about to combat, because they* are your 
Lord«hip> : but comparing them with the judgments 
of youf predecessors for ages, which is the highest 
evidence of English law, I must be foi^ivvon .if I 
presume to question their authority. . j 

My Lord, it is necessary that I should take noticfe 
of some of them as they occur in the learned Judge's 
Charge ,- for althdugh he is not responsible for the 
rectitude of those precedents which he- only cited m 
snpport of it, yet the Defendant is unquestionably 
entitled to a new trial, if their principles are not 
ratified by the Court : for whenever the .learned 
Judge cited prescedehts to warrant the limitatton. on 
the province of the Jury imposed by his own au- 
thority, it' was such an adoptbn of the doctrines 
they contained,^ as made them a rule to the Jury rin 
their det^sion. 

First, thai, the learsied Judge, to dveftiimingr ao- 

^^ument with the Jury for their jurisdielliafi over, the 

whole dhai^e, opposed ; yoiirLordship's.d^tabKAeil 

.pira(itice:fot;etghtralid-tweQty years; mdiihft we%l^ 
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tf this gneat authority was increased by the g^dtrd 
maimer \n which it was stated ; for I find nfo express 
sion^ of yoor Lorfship*s in any of the reported casieil 
which go the length contended for. I find the pnac-' 
Hce, indeed, fully warranted by them t but 1 do fiof 
meet with the principle which eah alone viiidic^ttf 
that practice, fairly and distinctly avowed. ITid 
learned Judge, therefore, referred to the charge 6l^ 
Chief Justice Raymond, in the case of the King 
and Franklin, in which the universal limitation cori-^ 
tended for, is indeed laid down, not only in th^ 
most unequivocal expressions, but the ancient juris- 
dictioQ of Juries, resting upon all the authorities I 
have cited, treated as a ridiculous notion which had 
been just taken up a little before the year 17S1, 
tod which no man living had ever dreamed of be- 
fore- The learned Judge observed, that Lord Ray- 
mond stated to the Jury on Franklin's trial that there 
were three questions : the first was, the.fact of pub- 
lishing the Craftsman : secondly, whether the aiv^- 
ments in the information were true: but that the 
third, via. whether it was a libel, was merely a' ques- 
tion of lawy with which the Jury had natfurig 40 do, 
as had been then of late thought by some people il(^h6 
ought to have known better. 

This direction of Loid Raymond's was fully mti- 

'fied and adopted in all its extent, and: given teethe 

Jury, op the presait trial, with several oth^s of ttito 

skne import, as'an unerring guide for thjeiccondoeti 

^nd^si^ely. human ingenuity conld^iiotifrsme'a men 



4))»(r«pt Mi upiversul Itmitakicm upon their right ba. 
a«qwt thfii Defftnjd^nt by 9 gen^ vear^^ct ; forLor4 
8igmK>nd*$ ^Impressions aoapunt to an i^bsoln^e de« 
vifiiQi the rigbt of the Jury tp find the Defendant 
mA guQty^ if tbC: pablio^^on and innuendos ar^ 
ffwi^^ ** W^\ or no libels is a qiiestim Qf Iaw^ 
«^ Vith which you, the Jury, We nothing, to do,'' 
J^fm (iben wa they have. a.Hy right togiw a genmi} 
verdict Qpiiwtenlly with this declaration ? — Gaq any 
i«m «» hia senses collect that he hasa ri^^t to^efidt 
911 tiMt with which be baa nothing to do } 

Btft it is needless to (xmiinent on these e^pr^sionsi 
f» the J[wy were, likewise told by ^ learned. J^dgl^ 
hjif»90lf» thUitj if they believed the £iet of pnbliQatkii|» 
they were hmmd to find the Pefendaat guiky ; and 
it will haiKUy be oontended, that a man \w g 
t\^ to nefivin from doing that whioh be is bonfed 
to do* 

Mr. Cowper> as Gounsel for the prosecotion, took 
nfion him to explain what was meant by this expresr 
fioni end I seek for no other construction: ^^ The 
<^ Iwned Judge (said be) did not mean to. deny 
^^ the right of the Jury, but only to conveyt, ^thait 
^ tfKire wi#a rdigioua and: moral obligation upo» 
^' them to refrain from the. exercise of it.** Nqn^ 
if th^ principle which imposed that oWgation had 
l^een alleged to be speokU, appl^ng only to thr 
partwuifr com of the tkau ^ St. Aso^^ and 
tautaBf»tiAf eonsisfeent with the r^gbt of tfae 
Jtamf tft M more Mbiged Inrisdiolion in eiAtr 



fasiances ; tdKng fhb Joi^ thdt %l9^ wete %(Mtid^«» 
convict on proof of piiblicatibn, inij^ht'^ ^bMil^ 
bdrhiiait^ into a ^€tommendatk>n to rcsfiNAi IH>m 
ttfe ^exefcise of their right in that cttie, %tld hot lb 4 
gtmrial ^denial of its existence t 'but the 'nidRi€»ittt% 
redoli^dd, that the principle which botind 'tH«Mi 
^s not particular to the ihstance^ but ilbiti^t <^ilttl^ 
tiniVefsal^ binding alike in every prowitvitkyh'TcT n 
tib^ly it teqnires no logic to pronounce the esqir^^AM 
to be an absdiitie, unequivocal^ aiiii universal dtihid 
of ihc right: common Sense tells evei^man, that 
tois^idik of ^ pet^on's right to do a thing, whi^y^^ 
tn'^^ry possible instance whei-e it might be bi^K^^ 
hie ts reRjgioody ^nd ttxorally bound not to feteft, ft 
ifiot^en sbphistiy, btit downrrght viil^r iioAi^itSfib; 
Biit tWe Jury veere not* only fimited by these ta'd&hi" 
pi^edbd^nts, which certainly have an teist^ncie ; 'Mt 
were in ti^ mind limited with still greater e^t ^Sj 
the learned Judge^s declaration^ ' <hat some of ^dik 
ancient authorities on which Iliad pri^cip^^fjr ffS}^ 
forfiie dstitbUshment df ^h^ir juriddictidn, 1i^ 'taot 
)nerely befen bVer^^mlaJ, ^t Wei*e ittogetHfej^ iii^flli^ 
. k^bfe. I IwiHictll^rly Observed' bow much ^jgrodnd ' I 
l6st %ilh ffie lory, when thiiy iveii? t6M %6ih ihb 
/IBehch^ ttnt^ereti m Biishefs cate, on which I hiid 
'^ gHsaHy ^defktoded^ the ^'ery rimrcrte of %bV ifoctriile 
l)il'»ebi «iiMMi^ k^taumdi : 1%b ' Cb6ft HdvMg 
4m «MiUMadi% iii 'ih&t^'^^sey ttbcprffiiig tb "aVb 



i^tified in express terms the. inAxim^ ad qumstipnefft^ 
bgis non respondent juraiores. _ .. ♦ 

.t My Lord, this declaration from the Bepch, which 
I confess not a little staggered and surprised tne^ ren* 
dered it my duty to look again into Vaughan j where 
JBusheFs case is reported; I have perforated that 
daty^ and now take upon me. positively to say^ that 
the wprd^ of Lord Chief Justi9e Vaughan, which 
th^ learned Judge, considered as a judgment of :th<^ 
Qourt> denying the jurisdiction of the Jury pvei? th^ 
law, tubers a general issue is joined before. them,w^^ 
on the contrary, made use of by that learnpd and cxt 
edlent person, to expose the fallacy of such a Aiis«^ 
q>plicatioo of the maxim alluded to, by the Counsel 
^^inst Bushel ; declaring that it had no ref^i^c^ 
jto any case where the law and the fact were incorpciii> 
ijated by the plea of Not Guilty, and confirming the 
iright of the Jury to find the kw upon every such issue^ 
ia tqrms the most^^mphatical and expressive* Thi^^is 
manifest from the whole repp/t. . 

Bushel, one of the Jurors qn the trial of Penn^ and 
Mead, had been committed by the Court for finding 
the Defendant not guilty, against <the dilfection of 
the Court in matter of law ; and being broijgbt before 
the Court of Common Pleas Ipy habeapcorNpup, this 
eausebf commitmeipt. appeared upon the^face of the 
return to the writ. . It. was contendecLtjylheCpuns^ 
against J^ushel upon tl^e authprity of* this, i^i^m^ 
that the connnitmerit was lejg^al, . since it^appec^c^bjr 
the return, l^at Bushel had taken upon him' |o fin^ 
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iM J&wn^Q&t ^e direction of the Judge, and bad 

Jbeea therefqi^e l^g^ljy imprisoned fpr that coi>tempb» 

^It W3$: <i]^n tha,l occasion that Chief Justice 

Vi^aghan^ : >Kith the concurrence of the whole Court, 

repeated the maxim, ad qucesiionevi legis non rer 

.apmiknt jt^rs^ares^ as cited by the Counsel for the 

.Crown, Ibjdt .deiaij^d the application of it to impose 

!s«y restraint upon jurors trying any crime, juj)Qn the 

^gfji^ral issue. J^is language is too remarkable to 

]be fprgptteny and too plain to be misunderstood. 

iXaking the>wprds of the return to the habeas cor- 

y«^, yiz. .*' That the Jury did acquit, against th^ 

^*' direction of the. Court in matter of law;'* 

•**' These \ir9?d$," said this great lawyer, .." taken 

" literally. :and de piano are insignificant and un- 

*^ intelligible,; for no issue can be jojned of matter 

.*^ of'law;— np Jury can be charged with the trial 

*^ )of matter of law barely : — ^no evidence ever was, 

^' or can be given to a Jury of what is law or not ; 

f ^ nor any path given to a Jury to try matter of law 

^^ ahne, nof caji any attaint lie for such a. false oath. 

f^ Therefore ;We must take off this veil ^nd. colour 

*^ of woi^^s, which .make a show of being some- 

*^ thing, but are in fact UQthing| : for if the meaning 

*^ of these words^ Finding against the direction of 

^^ the Ccfurt in matter of law^ be, that if the Judge, 

^^ laying heard the evidence given in Court, (for he 

** knows np other), shall tell the Jury upon tliis 

^^ evidence, tiiJit the law is for the PlaintiifF or the 

^* Defendant, ,,fnd they, lender the pain of fine and 

^' imprisonment, afe to find' accordingly, every' one 
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^ sees th^ the Jury is Imt a tmuMoone cMay, 
^ ' great charge^ and of no uae in <let6miining r%ht 
^' and wrong ; which were a^ strange anjd new^foimd 
^^ oonclosion^ after a trial so celebrated for many him- 
"■* dreds of years in this country .•* 

l/)rd <!3iief Justice Vaughan^a argument is there- 
Yore plainly this. Adverting to the aigiinients di 
tht Counsel, he says, .You talk of die maxim 4Mf 
^uastionetn legis noti respondent juratoref^, but it haa 
no sort of application to your subject. 7h6 words 
of your return, viz. that Bushel did aof{mtagaiii6t 
the direction of the Court in matter of law> are un* 
intelligible^' and, as applied to the case, imposMble. 
'Itie Jury could not be asked in the abatract^ what 
was the law:' they could not have an isane of the 
law joined before them : they could not-beawoni 
' td try it. !/id quafstionem legis. non respondent Jura- 
' tores : therefore to say* literally and de phmo that 
the' Jury found the law against the Judg^'sdrreetion 
is absurd : they could not be in a situation td^fitid 
it; — an unmixed question of Jaw cduld not be 'be- 
fore them t---the Judge txnild not give any -positive 
directions of law upon the trial, -for ^e> law- can 
Dhly arise olit of fects, and the Judge-danHbtltnow 
"tvfaat the facts are till the Jury have given their ^ ver- 
dict. Therefore, contmued the Chief Justiee, let 
us t&& off this veil and colour of wolais, *#hi6h 
make a show, of being somethmg, but are itf fanct 
nothing: let us. get rid of the miac^ of -applying 
fi maxim^ which truly describes' tilie Juria^etion of 
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ihar Gourts. over^issues of law,, lo destroy the jurist 
diictioh of Jurors^ in cases ivbere law and fact are 
]>]ended together upon a trial znT-sihoe^ if the Jury at 
the trial are bound to recciye the : law from the 

Judge, every one $t^ that it is a mere mockery^ . 
and of: no nae in determining right and wrong. -^ 
This is the plain; common sense of the argument ; 
and it is impossible to suggest a distinction between 

' its application to Bushers case and to the presents 
except that the right of imprisoning the Jurors was 

4here contended for, in order to enforce obedience 
to the directions of the Judge. But this distinction^ 
if it deserves the: nanie, though held up by Mr. 
Bearcroft as vepy important^ iis a distinction without 
a difference. £or if, acdordiiig to Vaughan^ the 
free agency of; the Jury over the whde cbai^^ un-. 
controlled/ by the Judge's dii^ection;. constitutes the 

; whole of that ancient mode (^ Uia} ; it aignifies 
nothing by what nieans that f^ee ageiicy ia de- 
stroyed: whether by the imprisonment of conscience 

J or: of body : by the operaticin .df their virtufes or of 
their fears. Whether they decline exerting their ju- 

^riadicitioti from being tpld th^t the exertion of it is a 
eonteroptofreligic^us and moral order, bra cosiitempt 
cf the Court punishable by imprisoimieaat i^ tWr jii- 
iTUBdiction is equally taken^aw^y. / 

r My t«orti, I should he very sorry improperly to 

«.wa8te the .tioie pf the Court, hut I caimot help re- 

: jitafing «Ke ^n; that ifc in ic0iiflequfinQe of the 
learned Judge*s directions, the Jury, from a just de^. 
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ference to leannng and auiborily, from a mot mti 
modest senie of duty^ felt ti^iemselves fiot at liberty 
to deliver the Defendant fion the whole indictment i 
sn HAS NOT BXXK TRZBD : because though he was 
entided by law to plead generally that he was not 
guilty ; tboc^h he did in faet plead it acccordingly^ 
aad.wisnt dovm to trial upon it^ yet the Jury have 
itc^ been permitted to try that issoe^ but have becR 
Erected to find at i^ events a general verdict ol 
Guilty ; with a positive injunction not to investigate 
the guilty or even to listen to any evidence of in« 
nocence. 

My Lprd, I cannot hdp contrasting this trial^ 
"with that of Golonel Gordon's but a few sessions 
past rin London. I had in my hand but this mb« 
mtv\t^ . an aecurate note of Mr. Baron Eyre*s t^ 
Chafge to the Jory on that occasion % I wiU net^d^ 
tain liie Court by looking for it amongst my papera; 
because I bdieve I can correctly repeat the siibstanoe 
of it. 

Earl of MmifieH. The caae of the Kmg againiC 
Cosmo Gordon} 

Mr. Erskine^ Tes^ my lordt Colonel Qovdatk 
^as indicted for the murder of General Thomas^ 
¥rhom he had killed in a duel : and the question vm$, 
whether^ if the Jury wei« satisfi^ of that fed:^ the 
prisoner was to be convicted of mnrder i 1h«t was, 
according to Forster, as much a question of law, as 
fibdl or no Hbel: but Mr. Baroyi £yre 4id npt 

* Late Lord Chief Baron. 



the Jury. After stating (ffS^y. P»^ kkhmo^i^y .%\m, 
hdfii im^t^n #f dps p»a«*#c :wh« Was broMghk (pp a 
trif}.!!*' Bfc, ifl » «W« Mib^r^^*j5 pp«k([fve l^v a[i4 the 
ivr^vaiik^ mtpoers «^ tiy^ Ikni^s were so s^oiigljr ip: 
Q^s'(^()ci i;p. 0Ae WQtbei7j Uipt he: ws^ (»fr^d thi» 
ffuai^kinlin^ i^ ipiidi¥i<^s w^puM oever 1^ pble tor 
i^MKd^firo an eWmoi so saticsbion^d ; h^ addr^s9§d tho 
J»ryiWirty m »h«iewoi5d&: '« K^n^fth^tesft, gentle- 
^ mm, I ♦pa feo»«(^ to declare to you^ whlMi the.lwiiij 
«^t ii 9%€^|iljMi ^th^case^. fti all Iht dififereijiyi^yli 
^* m whicb ih c^ WwttsjwJsrod by you; ijpon tl^ ^yiK 
^ 4wk:«. Of timl»v0^qf Ulef(^efsa4|fi^^4fm^^ 
*^ jSlK^ M«m> g^f" vwitfi* ««i^« i» mnpimnde^^x and I 
Y ]p«f«MKW>m}t$§U'j that it will b& sucHAone.as tft 
^' 9V0 8pAi9li»cliop to- year o^n.cpsseieHo^^/' 
: lioni, i^ Mr# Saroii E^rre^ Husfe^^ of t^iU^ tl^ 
^ary (bat a diiQl> however feir)^ and h4>iK>ur9^|f 
^Mghity W^^a^ViWrd^ by the law u^ ]&)g}an4 w4 
leaviiG^ tb^m to iSod a general verdiiQt ui)d$r thtt 
4iw^tio9» h^ said to (hanij that wbeth^ saeh a 
dwl was^ ixiuarder or nwislaught^r,; waSi 9 ttiae^tiotl 
with which neither he nor they had 9))y (hjilig tor do^ 
ynd qtf which he i^ould therefore d^ivev np.opi|ii<^n; 
mA had( direclfd them tc^ fkid th^jl; the j^r^pef wss 
gtiiky 9ti ktlliag the deceased in a ^9li}()^ra1wi;diie}4 
>Ilii^ them^ th^ ^e Court wDVid settle tha ms^ 
ttiat would have been disect}y qonspna^t to ^ ^^ 
o£ the V^2Li(k of St. Asaptiir £ji t|w. direiHion^ tfeMi 
prisQiier WQvd^ hft]^ beeq iii ih«KihAili(iMf t2ke C9iKt^ 
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and the Ju4ge9, not the Jury^ would Have dedded 
upon the life of Cblonel Gordon. 

But the two learned Judges differ most eBSMtidly* 
indeed. Mn Buxm Eyre conceive$ himself bound 
in duty to stdte the law as applied to the particular 
ftcts^ and to leave it to the iory. Mr. Jui^ BuW 
ler says^ he is not bound ndr even allou^ so to; 
atate 6r apply it, and withdraws it entirely from th«»r 
oonoderation. Mr. Baron Eyre tells the Jury- that- 
^ir verdict is to be compounded of the iaet aind 
tiie law. Mr. Justice BuUer^ on the contnuy* that 
it is to be confined to the fact only^ the law being 
the exclusive province of* the Goort. My Lord, it; 
is not for me to settle differences of opinion bdlivipeft 
the Judges of England, nor to pronounce ^ieh of 
them is wroqg ; but, since they are oo n tradi o tory 
md inconsistent, I may^ hazard the assertion that 
they cannpt both be right : the authorities Which I* 
hafre <^ited, s|lid the general ^ense of mankind which 
settles QVf^ry thing else, must det^mi^iQ the rest. 

My {/N*d, I come now to a very important part of 
the caSQ, untopcbed I believe before in any of the 
arguments on this occasion. 

I mean tp contend, that the learned Judge-s^ 
Charge to d>e Jury cannot be supported even upon 
its QWfi principles ; for, supposing the Court to be 
of opinion that all I have said in opposition* to. these 
principles ts inconclusive, and that the question of 
Ubel| and the intention of the publisher, were pro-' 
perly wtthdii|Wsi (km the consideration of the Jiiryj 
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Still I thiiik I can make it iippter that sticb a judg- 
ment would only render the misdirectioa more paU 
pabie and striking* 

I may safely assuirie^ tfadt the learned Jadg^ must 
have meant to direct the Jiiry either to find a ge<» 
neral dr a specmd verdict ; or> to speak more generally,' 
that one of these two verdicts must be the object ojf 
every Charge i because I venture to affirm, that nei- 
ther the rtecordii of the Coufts, the rqK>rts of their 
proceediiigs^ nor the writings of Iaw}'ers, furnish any 
account of a thirds There can be no midctte verdict 
between both i the Jury must either try thewhde 
issue generally^ or find the facts specially, referring 
the legal conclusion to the Court, 

I may affirm with equal Certainty, that the g^ieral 
verdict^ ex vit^rminij is universally as oomprehen* 
sive as the issue, and that consequently such a ver« 
diet oh an indictment, upon the general issue, Not 
guilty, universally and unavoidably involves a judg- 
fnent of Uw, as welt as &ct; because the charge 
comprehends both, and the verdict, as has been 
saidi is coextensive with it. Both Coke and Littler 
ton give this precise defitution of a general verdict, 
for they both say, that if the Jury will find the 
law, they may do it by a general verdict, which is 
ever as large a^ the issue. If this be so, it folfews 
by necessary coni^equence, that if the Judge means tp 
direct the Jury to find generally against a Pefend^nt, 
he musr leave to their consideration every tiding 
which go^^ to the constitution of such s^ general 
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verdict, mA is tliensfom bouai to perinit (iiem ttt 
oeme to> aiid to direct them h^tf to foMi that ge^ 
neral conclusion from the law and the feet, ivhidi iq 
involved in the term Ckiilty, For it i$ ridiculoiis to 
say, that fuflty is a (not ;-*^it is a conclusion in 
hw from a feet, and therefore can have qo place in 
a special verdict, where the legal conclttsioii is left td 
theOmrt. 

In this case the Defendant is charged, ii6t wt& 
having published this pamphlet^ but with having 
published a cettain felse, scandakms, and seditaoua 
libel, with a seditious and rebellious intention* He 
pleads that he is not guilty in manner and fi^rm as 
he is accused ; which plea is admitted on all hands 
to be a denial of the whole charge, and consequently 
does nQt merely put in issue the fedt of publishing 
the pamphlet ; but the truth of the whote indict* 
ment, i. e. the publication df the libel set forth in 
it, with the intention charged by it. 

When this issue oomes down fcM* trial, the Jury 
must either find the wliole charge or a part of it ; 
and admitting, for argument sake, Ihii the Judge 
lias a right to dictate either of these two courses ; 
he is undoubtedly bound in law to make his direction 
to the Jury conformable to the one or the other. 
If he meam to confine the Jury i6 the fecfc of peb^. 
lilshing, considering (he guilt of the Defendant 4d 
be a legal conclusibn for the Court ij^tiraw from 
that fact, specially found on the record, he 6ught 
to direct the Jury to find that feet without affixing 
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tihe epithet of Guilty to the fincKng« But^ if be will 
have e general verdict of Guilty^ which inydves a^ 
iadgmerA of law as well as fact, he must leave the 
law to the consideration of the Jury ; sinee when 
tlie word Quilty is fxtiiiiounced by them^ it is so well, 
wklerstood to cc^nprehend every thing charged by* 
the indictment^ that the Associate or his clerk in- 
stantly records^ that the Defendant is guilty in man- 
ner and forni as he is accused^ f • e. not simply ^lat 
he has published the pamjdilet contained in the in-* 
dietment ^^ut that he is guilt j/ of publishing the 
Kbel with the wicked intentions cliarged on him by 
the record. 

N0W9 if this efl^t of a general verdict of Guilty: 
18 reflected on for a moment^ the illi^lily of di- 
reeting one upon the bai-e feet of publishing^ will 
appear in the most glaring colours* The learned 
Judge says to the Jury^ whether this be a libel is 
not for your consideration ; I can give no opinion 
ou that sub|ect without injustice to the Prosecutor ; 
aod as to what Mr. Jones swore concerning the De^ 
fondant's motives for the publication^ that ia like«» 
wise not before you : for if you are satisfied iti 
point of foct that the Defeiidant published this pam^ 
^ {^let^ you are bound to find him guilty. Why 
guilty 9 my Lord, when the donsideration of guilt i| 
withdrawn ? He confines the Jory to the finduig 
of a &ct, and enjoins them to leave the l?gal doo- 
dttsicm fn^ it |o the Court ; yet, instead pf dtmot^ 
ing them to ms3» th«t fact the subject q( a special 
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verdiet, he desires them in the same breath t6. fitul 
a general one ;•— to 4raw the conclusion withpift «ny> 
Atention to the premises t-^to pronounce a verdict . 
which dpon the face of the record includes a jtK%^ 
ment t^n their oaths that the paper is a libel^ and 
that the publisher's intentions in publishing it were 
wicked and seditious, although neither the one nor 
the other made any part of their consicteratipn. — 
My Lord, such a verdict is a monster in law, without 
precedent in former times, or root in the constitu- 
tion. If it be true, on the principle of the Charge 
itself, that the fact of publication was all that the 
Jury were to 6nd, and all that was necessary to esta- 
blish the Defendant's guilty if the thing published 
bD a libd> why was not that fact found like all other 
facts upon special verdicts ? Why was an epithet, 
which is a l^al conclusion from the fact, extorted 
from a Jury who were restrained from forming it 
themselves? The verdict must be taken to be ge-« 
neral or special : if general, it has found the whole 
issue without a co-extensive examination :*-*if spe- 
c\sA;'fke word Guilty, which is a* conclusion from 
factk^can have no place in it. Either this word Guilty 
b operative or unessential ; an epithet of substance, 
br of form. It is impossible to controvert that pror ^ 
position, and I give the gentlemen their choice oi^ 
the alternative. If they admit it to be operative 
and of red sUbstsmce, or, to' speak more plainly, 
that the fact of publication found speCtaHy, without, 
the^epithet ef^Gtfilty, -would have been an impetfeqt 
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xkHki ilidsvidiuiTe of the De&^dnit'd ffn% and 
M^AiJdltYiOjndginieint favneibttowed: then ft 

kkopMiable to deny that the Defendant has suffered 
injuslioe; because such an admission confesses Itfaat 
i cimhMal <»iiduk)h ham k &(^ hits iieen obtakked 
from the imy, ii^tlioiit permitting them to exercisd 
llMit jikl^;meiit which m^ht have led them to a oovim 
dosion of tnnooenoe : arid that the wdrd Guilty hai 
becto 'obtained from theoi at the trial as a mere tnat^ 
ter of forin, although the verdict without it, statni^ 
onljr the fact of puUicaftion which they were directed 
to find^ to which they thbught the finding abne 
enlaiged, and beyond which they had never en* 
krged their inquiry, would have been an 'absolute 
verdict of acquittal. If^ on the other hand^ to avoid 
this insuperable objection to the Charge^ the word 
Guilty is to be reduced to ainere word of form, and 
it is to be contended that the fact of publication 
found specialty would have been tantamount ; be it 
sc>^:— let the verdict be so recorded ^^—let the word 
Guilty be expunged from it^ and I instantly sit down ; 
— ^I trouble your Ibrdships no further : — I withdraw 
fny ttiotton for a new trial, and wiH maintain in ar^ 
test of judgment, that the Dean is not convicted. 
But if this is not conceded to me, and the word 
Guilty, though argued td be but form, and though as 
Stfdi obtained from the Jury, is still preserved upon 
the record, and made use of agaimt the Defendant 
as stibstance ; it will then bdcooi^ us {independently 
^ all con^demtion as lawyers), to consider a little 
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hom that ai^MBieiit is to be made conMbtpt #iA 
die faoBour of gedtkoieili, or that iairnMs of dettling. 
%iiidi oaanot but bwd place wherever justice ie ad* 
fluu&rtefeuk 

Bat ki ord^ t6 ettobliah that tbe word Gwlbf k 
a wmdof esaentml substanee ; thai the rerdiet wauU 
have been imperfect without it i and tfa^ therefore 
Ae De&tidant uvtSers hj its inaertion ; I nadertiice 
to riiow your lordships i^ioit every prinaple and 
aotbarity of law, that if the fact dt puUicatkin^ 
mdiich was all that Was left to the Jury^ had been 
finifid by special verdict, no judgmeot could have 
been given cm it. 

My Lord> I will try this by taking tlie Aillest 
^ finding which the facts in evidence could po^Uy 
have warranted. Si:q)posing then, for instance, that 
the Jury had found that the Defendant published the 
paper according to •the tetioar of the indictment t 
that it was writtoi of and concerning the King and 
his Government ; and that the innueodos were like» 
wise as averred^ KL meaning the presmt King, aad 
P. the present Farliameat of Great Britain : . on 
such a finding) tio judgmoM. could have been |[iveii 
by theCourt) even if the . record had cpntained a 
complete diarge of a libd* No principle is mons 
imquestionable than that^ to warrant any Judgm«ot 
tipon a special verdict, the Codrt which on ^resuoie 
nothing tliat is not visible on tbe record^ must see 
sufficient matter upon ihe face bf it, which, if tajbaii 
to be trM,. is concbisive of the Ddfeisidant's |^6. 
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^nmy .ikiiist ht able to say^ If t^f>Meo«d be lkm$^ 
Ae Oefeiiddnt eaimot be ixmooe^t of Out orim^ 
whidi it charges on htm. But from the fitctt «f 
•adi a verdict the Court conid am?e at no Mch 
kg^titiiate oonclttriibii ; for it isediiiatted on all hiyid% 
eikd imteed exprssdy laid down by yoor Loidflhit) 
in tiie case of flie King agaimt WoodftU, that piibi. 
lioatiaii even of a IHsd is not caneiunve eridence of 
gstlt : t» that the Delendant may give evideaee of 
am innooft nt piiliIioation« 

Lookhi^^ therefoie upoife a record containing a 
good indtci: ment of a libel^ and a verdict findir^ 
^at An^ Dc^fendant puUished it^ bat without the 
cpiAttt af Qk'xitf, the Court oould not pronounce 
^i be pttbHi>hed it with the malicioua intention 
iRllich is^die efli'senoe of tbe critne :^~th^ could not 
ay What might have passed at the trial : — for any 
thii^ that apfieai^ to thcaa he might have given 
mA evidence oi^ innocent motive^ necessity, or 
mistafee^ aa migfat have amounted to excuse or joa- 
tifibation. They wauld say, that the &ctejrtated upon 
the veixfiet would hiive been fully auffident in the 
iibsenw of a legal cl^Bnce to have warranted the 
•hidg^ to have d^secMtl, and the Jury to have given 
9 gcQscaL verdtet of (^ uilty, comprdiending the in*, 
tention which constitutes the crime: l»it that to 
warrant the Bench, which is ignorant of every thing 
at the trial, to presuiEie that intention, and thoe^. 
upon t9 proUoimoe judgiifient on the record, the Jury 
ftnlsC not meiely^find fuV evidence of the crime^ but 

5 



fucb idts as oompbs^ its legid defihitiofa. This ^nsUft 
]}ra)ciple is supported by authorities ivhich art p«r^ 
fccdy &miKar» 

If, in au action of trovei', the Plaint^ praves 
Ipifoperty in himself^ possessibii in the Defendant^ and 
p ddmaild and refusal of the thing charged to be 
converted; this evidence unansMtered is. full prodf of 
« conversion i and if the Defendant could no| show 
to the Jttiy why he had refiised to deliver the I^aim 
tiff's property on a legal demand of it, the Jiic^ 
woufd direct them to find liim^guilty of tjlie oonver* 
mon. But on the same &cts found by special ver^ 
dictj no judgment could be given by thi^ Court : ^ the 
Judges would say^ If the special verdioi contains the 
whole of the evidence given at the trial| the Jory 
should have found the Deftncbnt guilty ; foir the 
conversion was fully proved^ but' we cannot de<^ 
dare these ftcts to aniount to a conversion, for the 
Defendant's intention was. a fact^ whidi the Jury 
should have found from the evid^ce/over vAndck we 
have no jurisdiction* So in the case put by Lord 
Coke, I believe in hk first Institute 115, If a 
modus is found to have existed beydnd memoiy tiH 
within thirty years before the* trial, the Court can* 
not upon such &cts found by special verdict pronounce 
.against the modus : but any one of ybur Ixirdsisiips 
would certainly tell the Jur);, that upon such evi- 
dence they were warranted iu finding agkinst it. in 
all cases of prescription, ^6 universal practice of 
Judges is.to direct Juries, by analogy to the statute 
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bf limitations;^ to deeide against incorporeal Hgilts^ 

whidt for many yeara have been relinquished ; but 

aiich tnodem reiinqnishments, if* stated upon the re> 

eoFd by special verdict, would in no instance warrani^ 

a judgment agiainst any prescription. The principk 

of the difference is obvious and universale the Comi 

looking at a record can presume nothing i it has 

nothing to do with reasonable prpbabtKtiesy but is to 

tttablish legal certainties by its judgments. ' Every 

crime », like every other complex idea, capable cf m 

Jegal definftion : if alt the component parts which ff^ 

'to ^t^ formation are put as facts upon the. reooid', 

the Court can pronounce the perpetrator of them « 

<:rif«linal : but if any of them are wanting; it is a 

xha^m in Act, and cannot be aupfdied. Wherever 

doiteiitidn goes to the essence of ^e chaise, it must 

b0 fimnd by t^e Jury ; it must be eitba- compie^ 

'4|0Kkd nnder the word Gdlty in the gatieral verdict^ 

Xit speeificidly Ibun^ as a £ict by the fecial verdicts 

^Thisi v(%s solemnly d^gc»ded by the Court in Hog*. 

tgins*^ ib9se> in second Lord Raymond, 1581, which 

was a special verdkt of murder frcrni the Old Bailey^ 

It was an indictmmt against John Huggins and 

' Jathe^Bariies^ for the; murder of Bdward Ame. 

The indictment qharged that Barnes made an assault 

upon Edwaid AiKie, beimg in the custocty of the 

other; prisoner Huggins, and detuned him for siK 

weeks in a iHX>m newly buik over the common sewer 

of the prison^ where he languished and died : the 

indiatiiieiit further chai^, thatr Barnes and Hug*- 



gam wen hatm Ibiit tibe iwMii wts vp^MoMm^aiNi 
daiigeranis: the indictitoaH thmahmig^ tdi^l ^ 
fvisonee Hoggms of lib mdka jfeieth9«|^ iwf 
]]fcicsik^ Mlftug^ aitdfthbttbig Bbotmi, to oowmllj iM 
smrdbr aftntsatd. 1W» was the gwhs^miw ef t^w 
inibctiDisiit* . ) 

The special verdtol loivi4 ib4i Huggim waft iMyi. 
dcB <tf ih& VkiA by letters p^^cini : th«t t^ otibiAf 
priscmer Barnes wia9 serVteit to Gibbkma HoggpM^ 
iefoafym the care o£ aU the priBonen^ «Q4f oC I)|9 
ieo^asad a pmomef theve. That t\i^ pmmmt llat»a4 
(antba 7tiiLo£ &ptietabery put the dee«aMA4«W^ IP 
^ room war the eaiipsion mum whn^ Ipnd Hmt 
liewly bqik^ kaawiag tt to be newly ))uHl^ i«id ftwWj^ 
sanA mtuated aa ]i»d ki Ae: ittdietiDfiiit : m^ i^i^lj^ 
awn cfay^ (f^ «An} pmmBv'0 J^k^ ISs^mtiOtM^ 
msemMkmf that the ra$m i^mi M«r Mb^. li^m/k 
&nd situai^d n^ kid. Tk$n fimi timMfi^ 4«fr 
ttfiae tbtde^h Of the piiiipwr; HtiggiR^lMi' piK^ 
aant inthfe rotim^ andsatir bioib ttmre iMndsp dMrPR 
axfimpriacminetiA^ h»t th/m $nA there tunf^i 0mi^ 
md Barnes lacked the dear, agid tlMjriM^^ tk^i ^nf 
till hia deaih the deceased remmne dhftfi^Mjh 

It wasai^ued before the tWehr^ «F«^W » S«f- 
jjeanta hm^ whether Hi^ggina wis SW% ^ IBUlAsr. 
It waa a^eed that he waa not ao^w^rabk ^kiiml^9 
for the act of hia di^dtji, and could fKH< he. gm^^ ^ 
tinless the criofiirtd wtenH&OQ waa hnrnglbti p€r99l|»ij^ 
home to hiioaeV* And it ia reriMiahablei hm s^iffPglF 
tijae Judges required th^if^titof kiHtw^g» Mfi.llitt- 
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fice^ to be stated on the j&ce^pf the ^!en%t, f^9S^ 
posed to evidence of iut^niiaa, md uifereq^e j&oiQ^ 
iict. 

The Ck>urt said/ It is daiefly r^^d on that j^Xus^^ 
gins was pres^it m theroom^ abd saw Arne snk 
duritie inipTisonamenti, ti se ^vertit i, hut he Vlight 
be presmt^ and not know all the cirQumstan^ i the 
words are Tcorr sui duritie; but be might ?f^ hu9 
under doreas^ and not Armo he was uoicler: 4Mres$ : 
it was answered^ that seeing him uader dup^s^. esi- 
Gently means he knew he was under duress i hut 
aayt the Courts ^^ IFe cantiai take tUfigs hjf mferemfi 
*^ in ^ manner : kh seeing is but evidence ^his ^noi(h 
*♦ ledge <^ these things ; emd tkerrfore the J^rjfy if the 
^^ fact mmid have tame it, ehtnM kane fomd that 
^^ Huggins hnem he mas there without kM. pm^en$i 
.^* wMch not bmag done, we cannet intend th^^e^ ^h^^ 
^ nor infer them \.me must juAge qffactn^ m%A n/st 
^^ fmn the etddenae cf facts f and dted Kelyijge, 
78; that whether a man he aiding and abi^tinga 
mufder ts matter c^ 6ct^ and oqght to be eii^iiess^ 
fi>ttndby aJury. 

The application of these last prindples and Autho^ 
rities to the case before the Court is <d>vioi^ mA 
aiii^le.**-«The-€riminal imtehiion is a fact, ^Qdd.must 
be found by the Jury : and that 6nding can only he 
expressed upon the record by the gfenerad verdict of 
Guilty whidi comprehends it, or by the speciajv^u- 
meration of such faxits as do not merely amount tp evi^ 
donee of, but which completely and concUuiv^ con- 
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ttitote the crime* Bnt it has been shown^ and is 
indeed admitted^ that the publication of a libel ia 
only primd facie evidence of the complex charge in 
Ifae indictinent, and not such a fact as amounts in 
itself, when speoially atated^ to conchisiye guflt f/skice^ 
as the Judges cannot tell how the criminal inference 
from the fact of publi^ing a libd, m^t have been 
rebittted at the trial ; no judgment can. follow .Arom 
a special finding, that the Defendant, published the 
pap^ indicted, according to the tenor laid in. the iuf- 
dictment.*— It follows from this^ that if the Jury had 
only found the fact o( publication,, whidi was att 
that was ieft to them, without afixing ike epithet of 
Guilty^ which could only be legally affixed by an in- 
vestigation not permitted to them ; a venire facias 
de novo must have been awarded because of the un- 
certainty of the verdict as to the crimkial intention : 
whereas it will nowbe ai^ued, Uiat if the Court ahall 
hold the Dialdgue to be a Kbel, the Defendant is 
fully convicted ; because the verdict does not.mere^ 
find that he publishbb, which is a finding' C(msistent 
with innocence, but finds him guilxy of publishing^ 
which is a finding of the criminal publication diarged 
by the indictment. 

My Lord, how I shall be able to defend my intio- 
cent Client against such an argument I am not pre- 
pared to say ; I feel all the weight of it j but that 
feeling surely entitles vhe to gretiter attention, whon 
1 e6inpl^in of that which subjects him to it> Vrithoi^t 
the warrant of the law. \t is the weight of suQhjfia 
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argument that e9titk$ ipe to a new trial: for the 
Dean of St. As?iph. is not only found guilty, without 
any ifiy:e$tigatiQn 0f his guilt by the Jury, but with- 
QBt ji^t iqu^tion being even open to your Lordships, 
on the record. Upon the record the Court can only^ 
say the Di^Qgue is, or is not, a libel.; but if it should 
pronojunce .it to be one, the criminal intention of the. 
Defeandai^t in publishing it is taken for granted by' 
the wqrd Guilty ; although it has not only not been 
tried, b^t evidently appears frpm the verdict itself 
not to have been found by the Jury. Their verdict 
is, " Guilty of publishing ; but whether a libel or 
'^ not, they do not find." And it is therefore im- 
possible to say that they can have found a criminal 
motive in publishing a paper, on the. criminality pf 
which they have formed no judgment, Printipg; 
md pjublij^ing that which is legal, contains in it no 
^ crime ;i — the guilt must arise from the publiqgitipn pf 
a libel ; and there is therefore a palpable r ept^nancx 
on the face of the verdict itself, which first finds 
the Dean guilty of publishing, and the^i renders the 
finding ainul;lity, by pronouncing ignoijance m the 
Jury \i?hether the thing published comprehends any 
guilt. . 

To <?opclude this part of the subject, the epithet 
pf Guilty (as I set out with at first) mi^t either he, 
taken to be substance, or form. If it be substapoe^ 
and, as such, ccmclusive of the criminal intentipfi of 
the puUisher, should the thing published be hf^ne- 
iftef adjudged tp bj^j^ libel, J ask ? Aew tr^al^ Jm>- 

VOL. i. Y 
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cause the Defendant's guilt in that respect has been 
found without having been tried : if, on the other 
hand, the word guilty is admitted to be but a word 
6f form, then let it be expunged, and I am not hurt 
by the verdict. 

Having now established, according to my two firSt 
propositions, that the Jury upon every general issue, 
joined in a criminal case, have a constitutional ju- 
risdiction over the whole charge, I am next, in sup- 
port of my third, to contend, that the case of a 
libel forms no legal exception to the general principles 
which govern the trial of all other crimes ; — that the 
argument for the difference, viz. because the whole 
charge always appears on the record, is false in fact,, 
snd that, even if true, it would form no substantial 
difference in law« 

As to the first, I still maintain that the whole 
case does by no means necessarily appear on the re- 
cord. The Crown may indict part of the publication, 
which may bear a criminal construction when sepa- 
rated from the context, and the context omitted 
having no place in the indictment, the Defendant 
can. neither demur to it, nor arrest the judgment 
after a verdict of Guilty ; because the Court is ab- 
solutely circumscribed by what appears on the re- 
cord, and the record contains a legal charge of a 
libel. 

I maintain likewise, that, according to the prin- 
ciples adopted upon this trial, he is equally shut out 
from such defence before the Jury ; for though he 
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tmy read the exphnatory context in evidence^ yet 
he can derive no advantage from reading it, if they 
are tied down to find hiih guilty of publishing the 
matter which is contained in the indictment, how-- 
ever it$ ibndCence may be established by a view of 
the whole work. The only operation which looking 
at the context can have upoA a Jury is, to convince 
them that the matter Upon the record, however li* 
bellous when taken by itself, was not intended to 
convey the meaning which the words indicted import 
in language, when separated from the general scope 
of the writing t but upon the principle contended 
for, they could not acquit the Defendant upon any 
such opinion, for that would be to take Upon them 
the prohibited question of libel, which is said to b^ 
matter of law for the Court* 

My learned friend Mr. Beardrdft appealed to his 
audience With an air of triumph; whether any sober 
man could believe, that ail English Jury^ in the case 
I put from Algernon Sidney, would convict a Defend- 
tmt of publishing the Bible, should the Crown indict 
a m^^mber of a Verse which was blasphemous in itself 
if separated from the context. My Lord, if my 
friend had attetided to me, he would have found, that, 
in constderiUg such supposition as an absurdity, he 
Was only repeating my own words. I never supposed 
that a Jury would act so wickedly or so absurdly, 
hi a case where the principle contended for by my 
friend Mr. Bearcroft carried SQ palpable a fiice of in- 
juatioe> M in the instance which I selected to ex- 
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pose it ; and which I therefore selected to show^ that 
there were cases in which the supporters of the doc- 
trine were ashamed of it^ and obliged to deny its 
operation ; for it is impossible to deny that^ if the 
Jury can loo|lc at the context in the case put by Sid- 
ney, and acquit the Defendant on the merits of the 
thing published, they may do it in cases which will 
directly operate against the principle he seems to 
support. This will appear from other instance;, 
where the injustice is equal, but not equally striking. 

Suppose the Crown ware to select some passage 
from Locke upon Government ; as for instance ; 
'^ that there was no difference between the King and 
.'^ the Constable wlien either qf them exceeded their 
'^ authority y That assertion, under certain circum- 
stances', if taken by itself without the context, might 
be highly seditious, and the question therefoi:^ would 
be qiio animo it was writteia :-— perhaps the real meanr 
ing of the sentence mi^t not be discoverable by th^ 
imn)ediate context without a view of the whole chap» 
ter, — perhaps of the whole book ; therefore tp do 
justice to the Defendant, uppn the very principle by 
which Mr. Bearcroft in answering Sidney's case cao 
alone acquit th^ publisher of his Bible^ the imf 
mu^t Ipok into the whole Essay on Govarnmeat^ ^ia^ 
form a judgment of the design of the author/and tly 
meaning of his work. 

Lord Mmifield. To be sure they may judge frooi 
the whole work; 

Mr. ^^Erskine.l And what is this^ my Lord, hv$ 
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defermining the question of libel which is denied to- 
day ? for if a Jury may acquit the publisher of any 
part of Mr. Locke on Government, from a judg- 
ment arising out of a view of the whole book, 
though there be no innuendos to be filled up as facts 
in the indictment, — ^what is it that bound the Jury 
to convict the Dean of St Asaph, as the publisher 
of Sir William Jones's Dialogue, on the bare fact of 
publication, without the right of saying that his obser- 
vations as well as Mr. Locke's, were speculative, ab- 
stract, and legal ? 

Lord Mansfield. They certainly may in all cases 
gointo the whole context. 

Mr. Erskine. And why may they go into the 
context ? — -Clearly, my Lord, to enable them to form 
a correct judgment of the meaning of the part in- 
dicted, even though no particular meaning be sub- 
mitted to them by averments in the indictment; and 
therefore the very permission to look at the context 
for such a purpose (where there are no innuendos 
to be filled up by them as facts), is a palpable admis<^ 
sion of alM am contending for, viz. the right of 
the Jury to judge of the merits of the paper, and the 
intention of its author *. 

But it is said^ that though a Jury have a right to 
decide that a paper criminal as far as it appears on 
the record, is nevertheless legal when explained by 
the whole work of which it is a part ; yet that they 

* The right was fuUy exercised by the Jury who tried and ac« 
^tXed Mr. Stockdale. 
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shall have no right to say that the whole work itself, 
if it happens to be all indicted, is innocept and legal. 
This proposition, my Lord, upon the bare seating 
of it, seems too preposterous to. be seriously enter- 
tained ; yet there is no alternative between main-r 
taining it in its full extent, and abandoning the whole 
argument. 

If the Defendant is indicted for publishing part of 
the verse in the Psalms, " There is no God," it is 
asserted that the Jqry n;iay look at the co;it^^t, and 
seeing that the whole verse did not maintain that 
blasphemous proposition, but pnly that the fool had 
said so in his heart, may acquit the Defendant uppn 
a judgment that it is no Ube}, to impute such imagi- 
nation to a fool : but if the whole yers^ bad b^i^ 
indicted, viz, ^* The fool has said in ^lis l^eart. There 
** is no God ;*' ^he Jury, on the principle cqntende4 
for, would be restrained from the same judgment of 
its legality, and mu$t convict of blaspheniy on the 
fact of publishing, leaving the questio^i of libel un- 
touched on the repord. 

If, in the same manner, only part of this y^ry; 
Dialogue had be^n indicted instead of the whole, it 
is said even by your Lordship, that tlie Jury migh^ 
have read the content, and then, nptvrithstanding 
the fact of puljilishing^ roight have collected fronii 
the whole, its abstract an^l speculative nature, and 
have acquitt^ the Pefend^nt upon that judgment 
of it ;— and yet it is contended that they have no 
right to form the same judgment qf it upon t^ie 
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present occasion, although the whole be before them 
upon the face of the indictment, — bat are bound to 
convict the Defendant upon the fact of publishing, 
notwithstanding they should have come to the same 
judgment of its. legality, which it is admitted they 
might have come to, on trying an indictment for the 
publication of a part. Really, my Lord, the absur*- 
dities and gross dqiartures from reason, which must 
be hazarded to support this doctrine, are endless. 

The criminality of the paper is said to be a ques- 
tion of law, yet the meaning of it, from whidi alone 
the l^al interpretation can arise^ is admitted to be 
a question of fact. If the text be so perplexed and 
dubious as to require innuendos to explain, to point 
and to apply obscure expression or construction, the 
Jury alone, as judges of fact, are to interpret and to 
say what sentiments the author must have meant to 
convey by his writing : — ^yet if the writing be so plain 
and intelligible as to require no averments of its 
meaning, it then becomes so obscure and mysterious 
as to be a question of law, and beyond the reach of 
the very same men who but a moment before were 
interpreters for the Judges ; and though its object be 
most obviously peaceable and its author innocent, they 
are bound to say upon their oaths, that it is wicked 
and seditious, and the publisher of it guilty* 

As a question of fact the Jury are to try the r^ 
sense and construction of the worda indicted,' by 
comparing them with the context ; and yet if that 
context itself, which affords the comparison, makfs 
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part of the indictment, the whole becomes a qu«- 
tion of law, and they are then bound down to con* 
vict the Defendant on the fact of publishing it, with* 
out any jurisdiction over the meaning. To com- 
plete the juggle, the intention of the pubHsber may 
likewise be shown as a fact, by the evidence of any 
extrinsic circumstances, such as the context to ex* 
plain the writing, or the circumstances of mistake 
or ignorance under which it was published ; and yet 
in the same breath, the intention is pronomiced to 
be an inference of law from the act of publication^ 
which the Jury cannot exclude, but which must de-^ 
pend upon the future judgment of the Court, 

But the danger of this system is no less obvious 

than its absurdity. I do not believe that its autliors 

ever thought of inflicting death upon Englishmen, 

without the interposition of a Jury ; yet its efttablish<r 

ment would unquestionably extend to annihilate the 

substance of that trial in every prosecution for hi^ 

treason ) where the publication of any writing was 

laid as the overt act. I illustrated this by acase wfaeii 

I moved for a rule, and called upon my friends for an 

answer to it, but no notice has been taken of it by 

any of them ; — this was j ust what I expected :— when 

a convincing answer cannot be found to an objection, 

those who understand controversy never give strength 

to it by a weak one.^ 

i said, and I again repeat, that if an indictment 
charges that a Defendant did traitorously intend, 
compass, and imagine the death of the King ; and, 
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in order to carry such treason into execution^ pub- 
lished a paper^ which it sets out literatim on the face 
of the record, the principle which is laid down to- 
day would subject that person to the pains of death 
by the single authority of the Judges, without leav- 
ing any thing to the J-urj, but the bare fact of pub- 
lishing the paper. For, if that fact were proved 
and the Defendant called no witnesses, the Judge 
who tried him would be warranted, nay bound in 
duty by the principle in question, to say to the 
Jury, Gentlemen, the overt act of treason charged 
upon the Defendant, is the publication of this 
paper, intending to compass the death of the King; — 
the fact is proved, and you are therefore bound td 
convict him : the treasonable intention is an infer- 
ence of law from the act of publishing ; and if the 
thing published does not upon a future examination 
intrinsically support that inference, the Court will 
arrest the judgment, and your verdict will not af{ect 
the prisoner. 

My Lord, I will rest my whole argument upon the 
analogy between these two cases, and give up every 
objection to the doctrine when applied to the one, 
if, upon the strictest examination, it shall not be found 
to apply equally to the other. 

If the seditious intention be an inference of law, 
from the fact of publishing the paper which this in- 
dictment charges to be a libel, — ^is not the treason- 
able intention equally an inference from the fact of 
p4>lishing that pper, which the other indictment 
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charges to be an overt act of treason ? In the one 
case as in the other^ the writing or publication of 
a paper is the whole charge ; and the substance of 
the paper so written or published n)akes all the dif-* 
ference between the two offences. — If that substance 
be matter of law where it is a seditious libel, it must 
be mattjBr of law where it is an act of treason : and 
if because it is law the Jury are excluded from judg- 
ing it in the one instance, their judgment must suf- 
fer an equal abridgment in the other. 

The consequence is obvious. If the Jury, by an 
appeal to their consciences, are to be thus limited in 
the {rtt exercise of that right which was given them 
by the constitution, to be a protection against ju* 
didal authority, where the weight and majesty of the 
Crown is put into the scale against an obscure indi- 
vidual,— the freedom of the press is at an end : for 
how can it be said that the press is free because every 
thing may tie published without a previous license, 
if the publisher of the most meritorious work which 
the united powers of genius and patriotism ever 
gave to the world, may be prosecuted by informa- 
tion of the King's Attorney General, without the 
consent of the Grand Jury,- — may be convicted* by 
the Petty Jury, on the mere fact of publishing (who 
indeed, without perjuring themselves, must on this 
system inevitably convict him), and must then de- 
pend upon Judges, who may be the supporters of the 
very Administration whose measures are (questioned 
hy the Defendant, and who must therefore eithejr 
give judgment against him or against therpselves. 
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. To all this Mr. Bearcroft shortly answers, Are 
you not in the hands of the same Judges, with re-> 
pect to your property and even to your life, when 
apecisl verdicts are found in murder, felony, and 
treason ? In these cases do prisoners run any hazard 
from the application of the law by the Judges, to 
the facts found by the Juries ? Where can you pos« 
$ib]y be safer ? 

My Lord, this is an argument which I can answer 
without indelicacy or oiS^nce, because your I/)rd- 
ship*s mind is much too liberal to suppose^^ that | 
insult the Court by general observations on the prin-f 
'^les of our legal government :— however safe we 
flight be, or might think ourselves, the constitution 
never intended to invest Judges with ^ discretionj 
which cannot be tried and measured by the plain 
and palpable standard pf law ; and in all the cases 
pqt by Mr. Bearcroft, no such loose discretion is 
exercised as must be entertained by a judgment on 
a seditious libel, and therefore the cases are not pa^ 
ralleL 

. On a special verdict for murder, the life of the 
prisoner does not depepd ypon the religious, moral, 
or philosophical ideas of the Judges, concerning the 
nature of homicide :— ^no ; precedents arc searched 
for, and if he is condemned at all, he is judged e^^ 
actly by the same rule as others have been judged by 
before him ; his conduct is brought to a precise, 
dear, intelligible standard, and cautiously measured 
by it: it is the law therefore, and not the Judge^ 
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which condemns him. It is the same in alt indict- 
ments^ or civil actions^ for slander upon individuals. 

Reputation is a personal right of the subject^ in- 
deed the most valuable of any, and it is therefore 
secured by law, and all injuries to it clearly ascer* 
tained : whatever slander hurts a man in his trade,-^ 
stibjects him to danger of life, liberty, or loss oi 
property,— or tends to render him infamous, is the 
subject of an action, and in some instances of an 
indictment. But in all these cases, where the mains 
animus is found by the Jury, the Judges are in like 
manner a safe repository of the legal consequence ; 
because such libels may be brought to a well-known 
standard of strict and positive law : — ^they leave no 
discretion in the Judges : — ^the determination of what 
words, when written or spoken of another, are action* 
able, or the subject of an indictment, leaves no 
more latitude to a Court sitting in judgment on the 
record, than a question of title does in a special ver- 
dict in ejectment. 

But I beseech your Lordship to consider, by what 
rule the legality or illegality of this Dialogue is to 
be decided by the Court as a question of law upon 
the record. Mr. Bearcroft has admitted in the most 
unequivocal terms (what indeed it was impossible 
for him to deny), that every part of it, when viewed 
in the abstract, was legal ; but he says, there is a 
great distinction to be taken between speculation 
and exhortation, and that it is this latter which 
makes it a libel. I readily accede to the truth of the 
observation; but how your Lordship is to determine 
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that difference as a question of law^ is past my com- 
prehension :-^for if the Dialogue in its phrase aiid 
composition })e general, and its libellous tendency 
arises 6:0m the purpose of the writsr, tp raise dis-^ 
txmtent .by a^seditious application of legal doetriaf s^^ 
that purpose is surely a question of £i($t if ever tb^e 
was one^ fpd n^ust therefore be distinctly averr§d in 
the indictpxent^ to give the cogniza^oe of it ^ a fast 
to the Jj^xy, without which no Ujbd «ap pp^sjl^lyap- 
,jpi^Vfoa the. record ; this is well known to be tjae 
only ofiice pf jkhe in^uendp ; bec^v^ the .Judges €a|i 
premme nothings which the strictest rules of ^ammar 
4o not wiarrant t^i^em to collect U>b:itisically from the 
writing its^f. 

(Qircumscribed by the record!, your l4ordship can 
form no judgment qf the tendency of this Dialogue 
to excite sedition by any thii^ but themere words :-p- 
you must look at it as if it was an old manu8cri}it 
dug out of the ruins of H9rculaneum.;-^you can coir 
lect poUiing from the time when^ or the circum^ 
istaqces under which it was published ; — the pera^mby 
.wfaooi> and those mnpngst whom it w^ circulated ; 
yef jkhe^ may render a paper at one time^ and under 
aome ciccumstaiu:;^^ j^g^pusly wic)qed and seAU 
tiptts, which at another timp^ and undpr different 
(OTpumstanc^s^ Bright be innocent and highly meiv 
tosipus. If puzzled by a task so incousiatent with 
fhei«alspnse ^nd spirit of jiidipttur^^ your Lord** 
thaps fll9^1d spurn the ^tt^iB of llh^ r^oord^ and> 
jjod^i:^ with tba i^mson ;»ther than the iikfirmitief 



of men, should take into yotir considerjitidn the 
state of men's minds on the subject of equal repm* 
lentation at this moment, and the great disposition 
of the present times to revolution in gov^mmetot :---' 
if, reading .the record with, these impressions, your 
Lbrdships should be led to a judgment not warranted 
by an abstract consideration of the record, then; be- 
sides that such a judgment would be fotihdtdd on facfe 
not in evidence beforfe the Cburt, and ndt' within iis 
jurisdiction if they were,— -let me further remind your 
Lordships^ that evefn if those objections totfae^^re- 
mises were removed, the conclusion would be no 
conclusion of law: your decision on the ^ab|6ct 
might be very sagacious as politicians^ as moralists, 
as philosophers, or as licensers of the press, but they 
would have no resemblance to the judgmeilts of an 
£nglish Court of justk^e, because it could have no 
warrant from the act of your predecessors, nor aiibrd 
-any precedent to your successors. 

But ail these olgections are perfectly removed, 
when the seditious tendency of a paper is considlered 
as a question of fadt : we are then relieved frota the 
absurdity of legal discussion separated (torn aH the 
•fects from which alone the law can arise ; for the 
Jury can do what {asl observed before)" your Lord- 
ships cannot do in judging by the record t-—they can 
examine by evidience all those circumstances that tend 
to establish the seditious tendency of ilt6 p'aper,^ from 
which the Court is shut out : — they may kno^ them* 
tdves, or ie ihay be prov^ before them, that it has 
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-excited sedition already : — they may ocdlect frorti wit- 
nesses that it has beeii widely circulated/ and sedi"* 
tiously understood ; or, if the prbseculion- (as is 
wisest) precedes these consequences, and the reason- 
ing must be a priori, surely gentlemen living in the 
country are much better judges than yo\jix Lordships 
what has or has not a tendency to disturb the neigh- 
bourhood in which they live, and that very n«ighbour- 
IrxxLis the forum of criminal trial. 
' If they know that the subject of the paper is the 
topic that agitates the country around them; — if 
they see danger in that agitation, and have reasoni 
to think tliat the publisher must have intended it ; 
theyisayheis guilty. If, on the other hand, they 
consider the paper to be legal, and enlightened in 
principle ; — ^likely to promote a spirit of activity and 
liberty in times when the activity of such a spirit i$ 
essential to the public safety, and have reason to beM 
lieve it to be written and published in that spirit, 
they say, as they ought to do, that the writer or 
the publisher is not guilty. Whereas your Lord-* 
ships* judgment upon the language of the record 
must ever be in the pure abstract ; — operating blindly 
and indiscriminately upon all times, circumstances, 
and intentions ; — ^making no distinction between the 
glorious attempts of a Sidney or a Russel, struggling 
against the terrors of despotism under the Stuarts, 
and those desperate adventurers of the year forty- 
five, who libelled the person, and excited rebellion 
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gainst the nuld and gracbus government^ of our 
hte excellent soverdgn'lKing George the Second. 

My Lonl> if the independent gentlemen of Eng- 
land are thus better qualified to decide from cause of 
knowlec^^ it is no ofience to the Court to say, thBt 
they ar&fuH as likely to decide with impartial justice 
as Judges appointed l^ the Crown. Your Lord<o 
ships have but a life interest in the public property, 
but they have an inheritance in it for their children. 
Theirlanded property depends upon the security of the 
government^ and no man who wantokily attacks it can 
hope or expect to escape from the selfish lenity of a 
Jury. On the first principles of human ^fSaXUm they 
must lean heavily against hiim. . It. is only wh^i the 
pride of Englishmen is insulted by such doctrines as 
I am opposing to-day, that they may be betrayed into 
a verdict delivering the guilty, rather than surrender 
the rights by which alone innocence in the day c^ 
danger can be protected. . ^ 

I venture therefore to say, in support of one of 
my original propositions, that where a writings in-f 
dieted as a libel, neither contains, nor is averr^ by 
Ae indictment to contain, any slander of an indivi-^ 
dual, so as to fall within those rules <^ kw whii^ 
protect personal reputation, but whose criminality is 
charged to consist (as in the present instance) in its 
tendency to stir up general discontent, th»t.the trial 
of such an indictment neither involves, nor ban in 
its obvious nature involve^ any abstract questipi!! of 
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law for the judgment of a Court, but must wholly 
depend upon the judgment of the Jury on the ten- 
dency of the writing itself, to produce such con- 
sequences, when connected with all the circumstances 
which attended its publication. 

It is unnecessary to push this part of the argu-** 
inent further, because I have heard nothing from the 
Bar against the position which It maintains ; none of 
the gentlemen have, to my recollection, given the 
Court any one single reason, good or bad, why the 
tendency of a paper to stir up discontent against 
Government, separated from all the circumstances 
which are ever shut out from the record, ought to 
be considered as an abstract question of law : they 
have not told us where we are to find any matter in 
the books to enable us to argue such questions be- 
fore the Court ; or where your Lordships yourselves 
are to find a rule for your judgments on such sub- 
jects. I confess that to me it looks more like legis- 
lation, or arbitrary power, than English judicature. 
If the Court can say, this is a criminal writing, not 
because we know that mischief was intended by its 
author, or is even contained in itself, but because 
fools believing the one and the other may do mis- 
chief in their folly ; the suppression of such writings, 
under particular circumstances may be wise policy in 
a state, but upon what principle it can be criminal 
law in England to be settled in the abstract by Judggs^, 
I confess with humility, that I have no organs to 
understand. 

roL. I. z 
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Mr. Lq^cester felt the diiEculty of maiiitsdnwg 
fuch a proposition by aiiy argumeixt oi law,, and 
therefore had recourse to an argument of fact, -^^ If," 
says my learned friend, '^ what is or is not a sedli* 
** tious libel, be not a question of law for the Courts 
•^ but of fact for the Jury, upon what principle do 
^* Defendants found guilty of such libels by a goserd 
'^ verdict, defeat the judgment for error on the 
^^ record: and what is still more in point, upoa 
^ what principle does Mr. Erskine himseUV if h^ 
*' fails in his present motion, mean to ask your 
^ Lordships to arrest this veryjudgmentby sajdng 
•* that the Dialogue is not a libel ?'* 

My Lord, the observation is very ingenious, and 
God knows the argument requires that it should ;^« 
but it is nothing more. The arrest of judgment 
which follows after a verdict of Guilty for publisl»ng 
a writing, which on inspection of the record exhibtta 
to the Court no specific offence against the law, is 
no impeachment of my doctrine. I never denied 
such a jurisdiction to the Court. My position is, 
that no man shall be punished for the criminal breach 
of any law, until a Jury of his equals have pno* 
nounced him guilty in mind as well as in act. Actuti 
nonfacit ream nisi mens sit rea. 

But I never asserted that a Jury had the power to 
make criminal law as well as to administer it ; - and 
therefore it is clear that they cannot deliver over « 
man to punishment if it appears by the record of his 
accusation, which it is the office of Judicature to ex« 
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^Hnine^ that he has not ofieuded against any positive 
law ; because^ however criminal he may have been ii| 
his disposition^ which is a fact established by the 
verdict, yet statute and precedents can alone decide 
what is bylaw an indictable offence. 

if, for instance^ a man were charged ;by an in-^ 
dtctment with having held a discourse in words 
highly seditious, and were found guilty by the Jury, 
it is evident that it is the province of the Court to 
arrest thiat judgment ; because though the Jury have 
found that he spoke the words as laid in the indict- 
ment, with the seditious intention charged upon 
him, which they, and they only, could £ind; yet as 
the words are not punishable by indictment, as when 
committed to writing, the Court could not pronounce 
judgment : the declaration of the Jury, that the De* 
fendant was guilty in manner and form as accused, 
a)uld evidently never warrant a judgment, if the 
accusation itsdf contained no charge of an offencQ 
against the law. 

In the same manner, if a butcher were indicted 
for privately putting a sheep to causeless and unne* 
cessary torture in the exerdse of his trade, but not 
ill public view, so as to be productive of evil example, 
md the Jury should find him guilty, I am afraid that 
no judgment could follow ; because, though done 
malo ammo, yet neither statute nor precedent have 
peiiiaps determined it to be an indictable offence ; — ^^it 
would be difficidt to draw tlie line. An indictment 
piouid not lie for every inhuman neglect of the sofier^ 

% % 
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ings of the smallest innocent animals which Pro^ 
Tidence has subjected to us, 

" Yet the poor beetle which we tread upon. 
In corporal suffering feels a pang as great 
Ab when a giant dies." 

A thousand other instances might be brought of 
acts base and immoral, and prejudicial in their con- 
sequences, which are not yet indictable by law. 

In the case of the King against Brewer, in Cow- 
per*s Reports, it was held that knowingly exposing to 
sale and selling gold under sterling for standard gold, 
is not indictable ; because the act refers to goldsmiths 
only, and private cheating is not a common-law 
offence. Here too the declaration of the Jury Uiat 
the Defendant is guilty in manner and form as ac- 
cused, does not change the nature of the accusation : 
the verdict does not go beyond the charge ; and if 
the charge be invalid in law, the verdict must be in- 
valid also. All these cases therefore, and many 
similar ones which might be put, are clearly consist- 
ent with my principle ; I do not seek to erect jurors 
into legislators or judges: there must be a rule of 
actiot^ in e^vtry society which it is the duty of the 
legislature to create, and of judicature to expound 
when created. I only support their right to deter- 
mine guilt or innocence where the crime charged is 
blended by the general issue with the intention of 
Ihe criminal ; more especially when the quality of 
the act itselfi even independent of that intention, is 
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not iDeasurable by any precise principle or precedent 
of law, but is inseparably connected with the time- 
when, the place where, and the circumstances under 
which, the Defendant acted. 

My Lord, in considering libels of this nature as 
opposed to slander on individuals to be mere ques- 
tions of fact, or at all events to contain matter fit 
for the determination of the Jury ; I am supported 
not only by the general practice of Courts, but even 
of those very practisers themselves, who in prose-, 
cuting for the Crown have maintained the contrary 
doctrine. 

Your Lordships will, I am persuaded, admit that 
the general practice of the profession, more espe- 
cially of the very heads of it, prosecuting too for the 
public, is strong evidence of the law. Attorney 
Generals have seldom entertained such a jealousy of 
the King's Judges in state prosecutions, as to lead 
them to make presents of jurisdiction to' Juries, 
which did not belong to them of right by the con*'' 
stitution of the country. Neither can it be sup- 
posed, that men in high office and of great expe- 
rience, should in every instance, though differing 
from each other in temper, character, and talents, 
uniformly fall into the same absurdity of declaiming 
to Juries upon topics totally irrelevant, when no 
such inconsistency is found to disfigure the profes- 
sional conduct of the same men in other cases. X^t 
I may appeal to your Lordships' recollection, with- 
out having recourse to the state trials, whether upon 

zS 



349 Ufi. iBRtUKB^s spises Vf 

every prosecotton for a seditious libel withtu Hvmg 
memory, the Attorney General has not uniformly 
stated such writings at length to the Jury, pomted 
out their seditious tendency which rendered them 
criminal, and exerted all his powers to convince them 
of their illegality, as the very point on which their 
verdict for the Crown was to he founded. 

On the trial of Mr. Home, for publishing an ad- 
vertisement in favour of the widows of those Ame- 
rican subjects who had been murdered by the King's 
troops at Lexington ; did the present Chancellor^ 
then Attorney General, content himself with saying 
that he had proved the publication, and that the 
criminal quality of the paper which raised the legal 
inference of guilt against the Defendant, was matter 
for the Court ? No, my Lord ; he went at great 
length into its dangerous and pernicious tendency^ 
and applied himself with skill and ability to the un- 
derstandings and the consciences of the Jurors. 
l%is instance is in itself decisive of his opinion : that 
great magistrate could not have acted thus upon the 
principle contended for to-day :-— he never was an idle 
Reclaimer ; — close and masculine argument is the cha- 
wcteristic of his understanding. 

T^e character and talents of the late Lord Chief 
Justice De Grey, no less entitle me to infer his opi- 
nion from his uniform conduct. In all such prose-^ 
eutions while he was in office, he held the sam^ 
language to Juries ; and particularly in the case of the^^ ^ 
King against WoodfaU> to use the expression of a ce^ 
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^^ culties for more than two hours, to ccmvince them 
** that Jumus's letter was a libel.'^ 

The opinions of another Crowns lawyer, who had 
since passed through the first offices of the law, 
«id filled them with the highest reputation, I am not 
driven to collect alone from his language as an At- 
torney General ; because he carried them with him 
to the seat of justice. Yet one case is too remark* 
able to be omitted. 

Lord Camden prosecuting Doctor Shebbeare^ told 
the Jury that he did not desire their verdict upotk 
any other principle, than their solemn conviction of' 
the truth of the information, which charged the 
Defendant with a wicked design, to alienate the hearty 
ef the subjects of this country fi-om their King upoa 
the throne, 

, To complete the account : my learned friend Mr^ 
Besrcroft, though last ^ot least in favour, upon this 
vtry occasion, spoke above an hour to the Jury at 
Shpewrf)ury,toconvince them of the libellous tendency 
of the Dialogue, which soon afterwards the learned 
Judge desired them wholly to dismiss from their 
consideration, as matter with which they had no 
concern. The real fact is, that the doctrine is too 
absurd to be acted upon ; — 'too distorted in principle^ 
to admit of consistency in ptadtice :-^it is contraband 
in law, and can only be smuggled by those who in-i 
triodoce it : — ^it requires great talents and great address 

* 4 
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to hide its deformity : — ^in vulgar hands it becomes 
contemptible. 

Having supported the rights of Juries, by the 
uniform practice of Crown lawyers, let us now ex- 
amine the question of authority, and see how this 
Court itself, and its Judges, have acted upon trials, 
for libels in former times; for, according to Lord Ray^ 
mond, in Franklin's case (as cited by Mn Justice 
BuUer, at Shrewsbury), the principle I am support- 
ing, had, it seems, been only broachied about the year 
1731, by some men of party spirit, and then too for 
the very first time. 

My Lord, such an observation in the mouth of 
Lord Raymond, proves how dangerous it is to take 
up as doctrine every thing flung out at Ifisi Prius ; 
above all, upon subjeots which engage the passions 
and interests of Government. The most solemn and 
important trials with which history makes us ac- 
quainted, discussed too at the bar of this Court, 
when filled with Judges the most devoted to the 
Crown, afford the most decisive contradiction to such 
an unfounded and unguarded assertion. 

In the famous case of the seven Bishops, the ques- 
tion of libel or no libel was held unanimously by the 
Court of King's Bench trying the cause at the bar, 
to be matter for the consideration and determination 
of the Jury ; and the Bishops' petition to the King, 
which was the subject of the information, was ac* 
cordingly delivered to them, when they withdrew to 
consider of their verdict. . 
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Thinking this case decisive, I cited it at the trkl, 
mnd the answer it received from Mr. Bearcroft was, 
that rt had no relation to the point in dispute be-* 
tween tis, for that the Bishops were acquitted not 
upon the question of libel, but because the delivery 
of the petition to the King was held to be no publi- 
cation. 

I was not a little surprised at this statement, but 
my turn of speaking was then past ; fortunately to- 
day it is my privilege to speak last, and I have now 
lying before me the fifth volume of the State Trials, 
where the case of the i3ishops is printed, and where 
it appears that the publication was expressly proved, 
— =-that nothing turned upon it in the judgment of 
the Court, — and that the Charge turned wholly upon 
the question of libel, which was expressly left to the 
Jury by every one of the Judges. Lord Chief Jus- 
tice Wright, in summing up the evidence, told them 
that a question had at first arisen about the publica- 
tion, it being insisted on, that the delivery of the pe-^ 
tition to the King had not been proved ; that the 
Court was of the same opinion, and that he was just 
going to have directed them to find the Bishops not 
guilty, when in came my Lord President (such sort 
of witnesses were no doubt always at hand when 
wanted), who proved the delivery to His Majesty. 
** Therefore," continued the Chief Justice, ^' if yoi 
'** believe it was the same petition, it is a publication 
*^ sufficient, and' we must therefore come to inquire 
r*^ whetberitbealibeL'* 
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He then gave bid reasons for thinking tt Wfthiti 
the case de libellis fammSj and conckided by say-' 
ing to the Jnry^ ^' In shorty I must gave yon my 
•* opinion : I do take it to be a libel ; if fluy brothers 
^^have. any thing to say to it, I suppose tb^y wiU 
*^ deliver their opinion." What opiition ?-— not that 
the Jury had no jurisdiction to judge of the matter, 
favit an opinion for the express piirpose of enabling 
tbem to give that judgment, which the law required 
It their hands. 

Mr. Justice Hollowly then foHo^ed the Chief 
Justice ; and so pointedly was the question of libel 
or no hbel, and not the poblication, the only m»tteif 
whieh remained in donbt, and which tbe Jury, with 
the assistance of the Court, were to decide upon $ 
tbdt when the learned Judge went into the facts 
which had been in evidence, the Chief Justice said 
to hdniy *^ Look you ; by the way, brother, I did not 
<^ ask you to sum up tbe evidence, but only to de^ 
" liver your opinion to the Jury, whether it be a 
•* libel or no." The Qiief Justice's remark^ tboo^ 
It proves my position, was, however, vi^y unneocS*- 
iary ; for but a moment before, Mr. Justice Holb-- 
way bad declared he did not think it was a Itbd^ but 
addressing himself to the Jury had said, ^^ k is l^ 
*^ toyouy gentlemenJ'* 

Mr. Justice Powell, who likewise gave his opinion 

that it was no libel, said to the Jury, ^^ But the 

^ mattet cf it u before ycfu, and I leave the issue vf 

^* it to God and your own consdefices /' and so Iktte 

2 
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^ds it in idea of any one o^ the Courts that the 
Jury ought to foand their verdict solely upon t^e 
evidence of the publication,, without attending to the 
cnminality or innocence of the petition ; — that thc5 
Oiief Justice himself consented^ on their withdraw^ 
isng from the bar, that they should carry with theni 
all the materials for coining to a judgment as compre'^ 
hensive as the diarge ; aod indeed expressly directed 
that the information^^-^the libel, — the decl^ntions 
under the great seal, — and even the statute-book^ 
dhoiiild be delivered to them* 

The happy issue of this memorable trial, in the 
iK^qjuittal of the Bishc^ by the Jury, exercising ju^ 
risdiction over the whole charge, freely admitted to 
them as legal even by King James's Judges, is ad- 
mitted by two of the gentlemen to have prepared 
and forwarded the glorious asra of the Revolution. 
Mr. Bower, in particular, spoke with singular en« 
thusiasm concerning this verdict, choosing (for r^- 
sons sufEciently obvious) to ascribe it to a special 
iniracle wrought for the safety of the nation, rather 
than to the right lodged in the Jury to save it by its 
laws and constitution. 

My learned friend, finding his argument like no* 
thing upon the earth, was obliged to ascend into 
heaven to support it : —having admitted that tht 
Jury not only acted like just men towards the BU 
shops, but as patriot citizens towards their country, 
find not being able, without the surrender of hii 
l»hole argument^ to allow either their public sfmit 
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or their private justice to have been, consonant to 
the laws, he is driven to make them the instruments 
of divine Providence to bring good out of evil, 
and holds them upas men inspired by God to perjure 
themselves in the administration of justice, in order, 
by the by, to defeat the efFects of that wretched 
system of judicature, which he is defending to-day 
ms the constitution of England. For if the King's 
Judges could have decided the petition to be a libel^ 
the Stuarts might yet have been on the throne. 

My Lord, this is an argument of a priest, not of 
R lawyer : and even if faith and not law were to govern 
the question, I should be as far from subscribing to 
it as a religious opinion* 

No man believes more firmly than I do that God 
governs the whole universe by the gracious dispen^ 
sations of his providence, and that all the nations of 
the earth rise and fall at his command : but then 
this wonderful system is carried on by the natural, 
though to us the often hidden, relation between ef- 
fects and causes, which wisdom adjusted from the 
beginning, and which foreknowledge at the same 
time rendered sufficient, without disturbing either 
the laws of nature or of civil society. 

The prosperitiy and greatness of empires ever de- 
pended, and ever must depend, upon the use their 
inhabitants make of their reason in devising wise 
laws, and the spirit and virtue .with which they watch 
over their just execution : ^nd it is impious to sup- 
poise, that men, who have made no provision for 
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their own happiness or security in their attention to 
their government, are to be saved by the interposi- 
tion of Heaven in turning the hearts of their tyrants 
to protect them. 

But if every case in which Judges have left the 
question of libel to Juries in opposition to law, is to 
be considered as a miracle, England may vie with 
Palestine ; and Lord Chief Justice Holt steps next 
into view as an apostle ; for that great Judge, in 
Tutchin's case, left the question of libel to the Jury 
in the most unambiguous terms : — ^after summing up 
the evidence of writing and publishing, he said to 
them as follows: 

** You have now heard the evidence, and you are 
" to consider whether Mr. Tutchin be guilty, 
*^ They say they are innocent papers, and no libels ; 
** and they say nothing is a libel but what reflects 
*^ upon some particular person. But this is a very 
'^ strange doctrine, to say, it is not a libel reflect- 
" ing on the government, endeavouring to possess 
^^ the people that the government is male-adminis- 
** tered by corrupt persons, that are employed in 
** such or such stations either in the navy or army. 

" To say that corrupt officers are appointed to 
^^ administer af&irs, is certainly a reflection on the 
^^ government. If people should not be called to 
** account for possessing the people with an ill opi- 
" nion of thfe government, no government can sub* 
*• sist. For it is very necessary for all governments 
^' that the people should have a good opinion of it « 
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^ and nothing can be worse to any government, 
^* than to endeavour to procure animosities^ as to 
*^ the management of it ; this has been always looked 
*^ upon as a crime, and no government can be safe 
•^ without it be punished/' 

Having made these observations, did the Chief 
Justice tell the Jury, that whether the publication in 
question fell within that principle so as to be a 
libel on government, was a matter of law for the 
Court, with which they had no concern ? — Quite the 
contrary: he considered the seditious tendency of 
the paper as a question for their sole determinatioDj^ 
saying to them, 

** Now you are to consider, whether the^ words 

'* I have read to you, do not tend tb hegdL an ill 

'^ opinion of the administration of the government: 

^^ to tell us, that those that are employed know 

^^ nothing of the matter, and those that do know 

'^ are not enhployed^ Men are not adapted to of^ 

*^ fioes, but offices to men, out of a partioiilar re^ 

^^ gard.to thdr interest, and not to their fitness for 

^^ the places. This is the purport of these {jap^/* 

In citing the words of Judges in judicature I have 

a right to sup^se their discourse to be pertinent 

and rdeyant, and that when tiiey state the Defend^ 

ant^s answer to the ciiarge, and :make remarks on 

it, they mean that the Jury should ex,ercise a judg^ 

ment under their direction : this is the practice we 

Biost certs^y impute to Lord Hok, if we do him 

the Justice to suppose that he meant to comef 
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^e sentiments which he expressed. So that when 
we come to sum up this case, I do not find myself 
so far behind the learned gentleman even in poiiit 
pf express authority ; putting all reason^ and the 
analogies of law which unite to support me^ wholly 
out of the question. 

There is Court of King's Bench against Court of 
King's Bench ; — Chief Justice Wright against Chief 
Justice Lee; — and Lopd Holt against Lord Raymond: 
as to living authorities, it would be invidious to class 
thetn ; but it is a point on which I am satisfied my* 
•elf, and ou which the world will -be satisfied likewise 
if ever it comes to be a question. 

But even if I should be mistaken in that particu* 
kr, I cannot consent implicitly to receive any dbc* 
trine as the law of England, though pronounced 
to be such by magistrates the most respectable, if I 
find it to be in direct violation of the very first prin- 
ciples of English judicature. The great jurisdictions 
of the country are unalterable except by Parliament; 
end, until they are changed by that authorit/, they 
ought to remain sacred ;-^the Judges have no power 
over them. What parliamentary abridgment has 
bemi made upon the rights of Juries since the trid 
of the Bishops, or since Tutchin's case, when thejr 
were fully veeogni3ed by this Court P-m-None. Lood 
Haymonti and Loud Chief Justice Lee ought there^^ 
fere to have looked there— rto their predecessors^-^-^fbr 
the law, instead of setting up a new one ht their sat^ 
ccssors* 
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Bttt supposing the Court should deny the legality 
of all these propositions, or, admitting their legality^ 
should resist the conclusions I liave drawn froia 
them ; then I have recourse to my last proposition^ 
in which I am supported even by all those authorities^ 
on which the learned Judge relies for the doctrines 
contained in his Charge ; to wit^ 

^^ That in all cases where the mischievous inten^ 
•^ tion, which is agreed to be the essence of the 
^^ crime, cannot be collected by simple infexence 
*^ from the fact charged, because the Defendant goes 
*^ into evidence to rebut such inference^ the inten^ 
'^ tion becomes then a pure unmixed question of &ctj 
^^ for the consideration of the Jury*'* 

I said the authorities of the King against Wood- 
fall and Almon were with me. In the first, which 
is reported in 5th Burrow, your Lordship expressed 
yourself thus : " Where an act, in itself indifferent, 
" becomes criminal when done with a particular 
*^ intent, there the intent must be proved and 
^^ found. But where the act is itself unlawful, as 
^' in the case of a libel, the proof of justification 
^' or excuse lies on the Defendant ; and in failure 
" thereof, the law implies a criminal intent**^ Most 
luminously expressed to convey this sentiment^ viz« 
that when a man publishes a libel, and has nothing 
to sdy for himself, — no explanation or exculpation,— 
a criminal intention need not be proved ; — I freely 
admit that it need not ; — it is an inference of com- 
mon sense, not of law. But the publication of a 

4 
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libel, does not excldsively show criminal intent^ btit 
is only an implication of law, in failure ofthe De*- 
fendant's proof. Your Lordship immediately after- 
wards in the same case explained this further. 
*^ There may be cases where the publication may be 
** justified or excused as lawful on mKocj&NT ; FOR 
"NO FACT WHICH IS NOT CRIMINAL, 
'^ though the paper be a libbl, can amount to such 
'^ a publication of which a Defendant ought to be 
*' found guilty/* But no question of that kind arose 
at the trial (Le. on the trialof Woodfall).— Why ?— 
Your Lordship immediately explained why-— "jBe- 
^^ catise the Defendant called no mtnesses ;" expressly 
saying, that the pubfrcatidn of a libel is not in itself 
a crime, unless the intent be criminal ; and that it is 
not merely in mitigation of punishment^ but that 
such a publication, does not vifivrint a verdict of 
Guilty. 

In the case of the King against Aioion, a maga- 
zine containing one of Junids^s letters, was sold at 
Almon'-s shop ;— there wa6 proof of that .isale at the 
trial. Mr. Almon called no witnesses, and was 
found guilty. To found a motion for a new trials 
an affidavit was offered from Mr. Almfon, that he 
•*^as not privy to the sale, tiof- knfew his name W9S 
inserted as a publisher; and thats this practice of 
•booksellers biiii^g iriief ted W ptiblisbcrs ^by their cor- 
^respondents^- without noljfce/ was* .«c©mmon in tbta^ 
trade. - 

' > ybur Loi'dsHip fisiid/ '^ Sale' d^" a book m a. book- 

VOL. I. A A 



354 MB. £BSKINB*S 8FBECH IN 

*^ setter's shop, i» primd fiUk evidence of pubtka* 
'^ tion by the m^ster^ and the publication of a libel 
** \^ primd facie evidence of criminj^I intent: it 
'* stands good till answered by the Defepdant : it 
^* must stand till ccmtradicted. or explakied ; cOd if 
^^ not: contradicted^ eaplainedy er excuiputed, bb- 
^^ COMBS tantainount to condusiv^pWhen tfye Defendani 
•* ctt/& no witnesses J^ 

Mr. Justioe Aston said^ ^^ Primd facie evidence 
<* not answei-ed is sufficient to ground a verdict 
'^ upon : if the Defendant had £| sufiicieDt excuse, 
^^ he might have proved it at the trial : his having 
'* neglected it where there was no aarprise^ i^ no 
^' ground for a new one/* ,Mr. Jusdpe Willes and 
Mr. Justice AsUiurst agreed upon those express 
principles • 

Tliese* cases declare the law beyond all controversy 
to be^ that publication, even of a libel, is no con* 
elusive proof 6f guilt, but only prmd facie evidence 
of it till answered ; and that if the Defendant can 
show that his intention was not criminal, he com^ 
pletely rebuts the inference Arising frotn the publica- 
tion ; because, though it remains true, that he pub • 
li^hed^ yet, according to your Lordship's exprec» 
words, it is not audi a publication. of which a D^-« 
fendant ought to ht found guilty. , .Apply Mr. Jus- 
tice BuUer's sumttai)^ upy to this law^ and it 4pes 
^ot require even a l^Utf^^hensictn to^stinguish 
the repugnancy. 
-. 'jlie ^adv^rttiemfent WBS proved to ^gjivin^; the 
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Jury of the Dean's modve for publishing^— *Mi:. 
Joneses testimony went strongly to aid it ;— and the 
evidence to character^ though not sufficient in it- 
self^ was admissible to be thrown into the scale. But 
hot only no part of this was kft to the Jury^ but the 
whole of it was expressly removed from their con- 
sideration^ although^ in the cases of Woodiall and 
Almoti) it was as expressly laid down to be within 
their cognizanee^. and a complete answer to the charge 
if satisfactory to the minds of the Jurors. 
. In support of the learned Judge's Chaise,.. there 
can be therefore but the two arguments^ which I 
i^tated on moving for the rule : — either that the De- 
£endant's evidence, namely, the advertisement ;— 
Mr. Jones*s evidence in confirmation of its Being 
Jiond Jide ; — ^and the evidence to character, to 
strengthen that constrnction,M;ere not sufficient proof 
that the Dean believed thepublication meritorious, and 
published it in vindication of his honest intentions : 
—or else, that, even admitting it to establish that 
fact, it did not amount to such an exculpation as 
to be evidence on Not guilty, so as to warrant a 
verdict. — ^I still give the leaned Judge the choice idl 
the alternative. 

As to the first, viz. whether it showed honest in- 
tention in point of fact r that was a question for the 
Jury. If the learned Ju^ had thought it was not 
sufficient evidence to warrant the Jury*s believing 
that the Dean's motives were such as he had do^* 

A Aft 
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dared them ; I conceive he shonid have given hfft 
opinion of it as a point of evidence, and left it 
there* I cannot condescend to go further; it would 
be ridiculous to argue a self-evident proposition. 

As to the second, viz. that even if the Jury had 
believed from the evidence, that the Dean's intention 
was wholly innocent^ it would not have warranted 
them in acquitting, and therefore should not have 
been left to them upon Not guilty ;*— that argument 
can never be supported. For, if the Jury had de- 
clared, ^^ We find that the Dean published this 
^^ pamphlet, whether a libel or not we do not find : 
^^ and we find further, that, believing it in hi& 
^^ c6nscience to be meritorious and innocent, he, 
*^ kondjide, published it with the prefixed advertise- 
^* ment, as a vindication of his character from thd 
^^ reproach of seditious intentions, and not to excite 
^^ sedition :'' it is impossible to say, without ridicule, 
that on such a special verdict the Court could have 
pronounced a criminal judgment. 

Then why was tlie consideration of that evidence, 
by which those facts might have been found, with* 
drawn from the Jury, after they brought in a verdict 
guilty of publishing only, which, in the King against 
Woodfall, was only said not to negative the criminal 
intention, because the Defendant called no wit- 
nesses ?~Why did the learned Judge con5ne his in- 
' quiries to the innuendos, and finding them agreed to, 
direct the epithet of Guilty, without asking the Jury 
\S they believed the Defendant's evidence to rebut 



SVPPOftt OF THB RIGITTS OF ItTRIBjS. 357 

the criminal inference ? Some of them positively 
meant to negative the criminal inference, by adding 
the word ^nlj/, and all would have done it, if they 
had thought themselves at liberty to enter upon that 
evidence* Bot they were told expressly that they had 
nothing to do with the consideration of that evi* 
dence, which, if believed, would have warranted 
that verdict. The conclusion is evident; — if they 
had a right to consider it, and their consideration 
Blight have produced such a verdict, and if such a 
Terdict would have been an acquittal^ it must be a 
misdirection. 

*^\ But,'' says Mr. Bower, ^^ if this advertisement, 
^ prefixed to the publication, by which the Dean 
^ professed his innocent intention in publishing it, 
^* sliould have been left to the Jury as evidence of 
^^ that intention, to found an acquittal on, even 
^ taking the Dialogue to be a libel ; no man could 
^f ever be ccmvicted of publishing any thing, how- 
•^ ever dangerous : for he would only have to tack 
^ an advertisement to it^by way of preface, pro- 
^* fessing the excellence of its principles and the sin- 
^ cerity of his motives, and his defence would be 
^^ complete/* 

. My Lord, I never contended for any such posi- * 
tion. If a man of education, like the Dean, were 
to publish a writing so palpably libellous, that no 
ignorance, or misapprehension imputable to such a 
person could prevent his discovering the mischievous' 
design of the author ; no Jury would bslieve such an 

A A3 
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advertteefnent to be hmd Jide^ and woiild therefore 
be bound io conscience to reject it, as if it had no 
existence : the effect of such evidence must be to 
convince the Jury of the Defendant's purity of mind, 
and must therefone depend upon the nature of the 
writing itself^ and all the circumstances attending its 
publication. 

If, upon reading the paper and considering the 
whole of the evidence, they have reason to think 
that the Defendant did not believe it to be illegal^ 
and did not publish it with the seditaooa pmpose 
charged by the indictment ; — he is not guilty upoit 
any principle or autliority of law, and wodd have 
been acquitted even in the Star-chamber : for it wat 
held by that Court in Lambe*s case, in the eighth 
year of Xing James the First, as reported by Lord 
Coke, who then presided in it, that every one who 
should be convicted of a libel, murt he the writer 
0r contriver, or a malicious publisher^ hwwmg it to 
be a libeL 

This case of Lambe hgmg of too high authority 
to be opposed, and too mudi in point to be passed 
over ; Mr. Bower endeavours to avoid its force by 
giving it a new construction of bis own : he aays, 
that not knowinga writing to be a libel,^. in the sense 
of that case, means, not knowing the conteirt/ of 
the thing published ; as by oonveying papers sealed 
up, or haying a sermon and a Hbd, and delivering 
one by mistake for the other. In audi cases he 
says, ignoraniia facti ^cusQt^ becwse the tnind 
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does not go with the act; sed ignorantia kgu non 
excusat ; and therefore if the party knows the can-t 
tents of the paper whidi he publishes, his mind 
goes Dirith the act of publication, though he does 
hot find out any thing oiminal^ and he is bound to 
aUde by the legal coiiseqiienoes. 

This IS to make oriminality depend upon the 
consciousness of an act^ and not upon, the know^ 
iedge of its <{ttality, which would involve lunatics 
and^cbildnen in alLibe penalties of criminal law t-— ' 
for wKatwer they do is attended with consciousness^ 
though their understanding does not reach to the 
Gontoiousness of offence* 

The [ftiblication of a libel, not believing.it to be 
one after having read it, is a much more fiivQurable 
case than publishing it unread by mistake ; the one, 
nine t^nes in ten, is a culpable n^ligence which is no 
exeuse at all ; for a man cannot throw papers about 
the wnrid without reading them, and afterwards say 
he did not know their contents were criminal : but 
if a nt^n reads a paper, and not believing it to con- 
tain wy thing seditions, having collected nothing of 
Ast(L tendency himself, r;^ publishes it among his 
iieighbours as an innocent and useful work, he can- 
not be convicted as a criminal publisher* How be 
is to eonvtnpe the Jm'y that his purpose livas innocent, 
though the thing piiblifihed be a libel, must depend 
opon ciroimstances; and these circumstances he may, 
on tlie authority of all the cases ancient and modem, 
lay before the Jury in evidence ; because if lie can 
A A 4 
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establish tho innocence of hts mind, he negatives^ 
the very gist of the indictment. 

'* In all crimes," says Lord Hale in his Pleas of 
the Crown, '^ the intention is the principal considera* 
^^ tion: it is the mind that makes the taking of 
*^ another's goods to be felony, or a bare trespass 
*^ only : it is impossible to prescribe all the drcum- 
*^ stances evidencing a felonious intent, or the can- 
*< trary ; but the same must be left to tlie tttenUve 
^^ consideraticm of Judge and Jury\ wherein the 
<^ best rule is, in dubiis, rather to .incline to acquittal 
** than conviction." 

In the same work he says, '^ By the statute of 
^^ Philip and Mary, touching importftion of coin 
^^ counterfeit of foreign money ,^ it must, to make it 
^'treason, be with the intent to utter and make 
^' payment of the same ; and the intent in this case 
^^ may be tried and found by circumstances of facTj 
*^ bywords, letters, and a thousand evidences fa&» 
'* sides the bare doing of the fact," 

This principle is illustrated by frequent pmctice, 
virhere the intention is found by the Jury as a &ct in 
m special verdict. It occurred not above a year ago, 
at East Grinstead, on an indictment for but^lary, 
J3efore Mr. Justice Ashurst, where I was myself 
counsel for the prisoner. It was dear upon the evi«- 
dence that he had broken into the house by force in 
the night, but 'I contended that it appeared from 
proof, that he had broken and entered with an in« 
tent to rescue his goods, which liad been ^i^ed that 
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day by theoi&oers of esicise; which rescue^ thougli 
a capital felony by modern statute, w^ but a tre&r 
psssytemp. Henry VIIL and consequently not a 
burglary. 

Mr. Justice Ashurst saved this point of law, which 
the. twelve Judges afterwards determined for thQ 
prisoner ; but, in order to create the point of law^ 
it was necessary that the prisoner's intentioii shoid4 
be ascertained as a fact; and for this purpose, the 
learned Juflge directed the Jury to tdl him, with 
what intention they found th^ the prisoner brokji 
and entered the house, which they did by answering^ 
^« To rescue his goods ;" which verdict wafii recorded. 

In the same manner, in tl^e cas^ of the King 
against Pierce, ^t the Old Bailey, the intention wa^ 
found by the Jury as a fact in the special verdict. 
The prisoner having hired a horse and afterwards 
sold him, was indicted for felony; i}utthe Judges 
doubting whether it was more than a fraud, unless 
he originally hired him intending to sell him, re, 
commended it to the Jury to find a spedal verdict^ 
comprehending their judgment of his intention, 
from the evidence. Here the quality of the act de« 
pended on the intention, which intention it was 
held to be the exclusive province of the Juty to de» 
termine, before the Judges could give the act any 
Jegal denomination. 

My Lord, I am ashamed to have cited so many 
loithorities to establish the first elements of the law^ 
\j^t it has been my £ite to find them disputed* Tbo 
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VfhfAt mistake arises frem confounding criminal with 
civil cases. If a printer's servant, without his mas- 
ter's consent or privity, inserts a slanderous artide 
^inst me in his newspaper, I ought not in justice 
to indict him ; and if I do, the Jury on suck proof 
should acquit him ; but it is no defence to an action^ 
for he is responsible to me civititer for the damage 
which I have sustained from the newspaper, whidi 
is his property.— *Is there any thing new in this prin- 
dpie ? so far from it, that every student knows it 
as applicable to all other cases ; but people are re^- 
aolved, from some fatality or other, to distort every 
principle of law into nonsense, when they come to 
apply it to printing ; as if none of the rules and 
maxims which regulate all the transactions of society 
had any reference to it. 

If a man rising in his sleep, walks into a china- 
shop, and breaks every thing about him ; his bethg 
asleep is a complete answer to an htdictmmt for a 
trespass ; but he must answer in an Mtion for evQiy 
thing he has broken. 

If the proprietor of the York coach, though 
Sfideep in his bed at that city, has a drunken servant 
on the box at London, who drives over my leg and 
breaks it, he is responsible to me in damages for 
the accident ; but I cannot indict him as the criminal 
author of my misfortune. — ^What distinction can be 
more obvious and simple ? 

Let us only then extend these principles, which 
were never disputed in other criminal cases^ to the 
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erttne of puUtahing a libeF; and let us at tiie samt 
tUne allow to the Jury^ as our fontfathers did brfoit 
vs, the same jurisdict'ion in that instance^ whicb we 
agree ia rgoioing to allow them in all others, add 
the system of English law will be wise^ hamdoni^of^ 
and complete* 

My Lord, I have now lEnisiied my isiVgameM^ 
having answered the several obfeetions to my live' 
or^kiai prepositions, and established them by i^ the 
priBoipl^ and atithoritiie& whieh ap^^ear td me t^ 
apply, or to be necessary for their support. In fSMi 
process I have beei| * imayoidably led into a lengifli 
not mqre moohvenient to th^ Court than to tnysdf^ 
and have been obliged to question several* judgments^ 
which had been before questioned and confirmed. 

They however who may be disposed to censure me 
for the zeal which has animated me in this cause, 
will at least, I hope, have the candour to give me 
credit for the sincerity of my intentions : — ^it is surely 
not my interest to stir opposition to the decided 
authorities of the Court in which I practise : with a 
seat here within the bar, at my tinie of life, and 
looking no farther than myself, I should have been 
contented with the law as I found it, and have con- 
sidered how little might be said with decency, rather 
than how much ;'— but feeling as I have ever done 
upon the subject, it was impossible I should act oth^« 
^ise. It was the first command and counsel to my 
youth, always to do what my conscience told me ta 
be my duty, and to leave the consequences to God« 
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I shall dEirry with me the memory, and, I hope, the 
practice^of this parental lesson to the grave : I have 
thitherto followed it, and have no reason to complain 
that the adherence to it has been even a tempoml 
aaorifioe.;*^! have found it, on the contrary^ the road 
to prosperity and wealth, and shall point it out as 
aucb to my children* It is impossible in this country 
to hurt an honest man ; but even if it were possible, I 
should little deserve that title, if I could, upon any 
principle^ have consented to tamper or temporize 
with a question, which involves in its determination 
Itnd its consequences, the liberty of the press ;-^and 
in that liberty, the very existence of every part of 
Ihi9 public freedom. 



( 365 ) 
SUBJECT 

OF THE 

TOIAL OF THE DEAN OF ST. ASAPH* 

JjEFORE we go on to the Jinal proceeding in this 

memorable came, viz. the application to arrest the 

judgment, on the ground, that the Dialogue, as set 

forth in the indictment, did not contain the legat 

charge of a libel, it may he necessary to insert the 

judgment delivered by Lord Mansfield on discharging 

the rule for a new trial ; — a judgment which was sup- 

ported by the rest of the Court, and which confirmed' 

throughout the whole doctrine of Mr. Jitstice Buller, 

as delivered upon the trial at Shrewsbury. 

It was too late in the day, when the Counsel 
Jinished, for the Judges to deliver their opinions, and 
the Court immediately adjourned ; the Lord Chi^ 
Justice declaring, that *^ they were agreed in the 
*^ judgment they were to give, and would deliver it 
" the next morning.^* 

^Accordingly, next day, the \6th of November, at 
the opening of the Court, the Earl of Mansfield, 
Lord Chief Justice, delivered himself as follotis : 

In this case of the King against Dr. Shi{Jey^ 
JDean of St. Asaph^ the motion to set aside the 
verdict^ and to grant a new trials upon account of 
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the misdirection of the Judge, supposes tbat upon 
this verdict (either as a general, or as minutes of a 
special verdict to be reduced into form), judgment 
may be given : — for if the verdict was defective,, and 
omitted finding any thing within the province of the 
Jury to'iliid, there ought to be a venire de novo, and 
consequently this motion is totally improper ; there- 
fore, as I said, the motion supposes that judgment 
may be givefi upon the verdict ; and it rests upon 
the Objections th the direction of the Judge. 

I think they may be reduced to four in number, 
orte of which is peculiar to this case, and therefore I 
begin with it, vit. That the Judge did not leave the 
evidence of a lawful excuse or justification to the 
Jury, a^ a ground for them to acquit the Defendant 
'npon, or as a matter for tlieir consideration. This is 
an objection peculiar to this case, and therefore I 
begin with it, to dilspose of it first. Orcumstances 
ttitre]y of Alleviation or aggravation are irrelevant 
opoti the triad ; they are totally immaterial to the 
verdict, because they do not prevent or conclude the 
• Jury*s firtding for or against the Defendant : they 
may be made use of when judgment is given, to in* 
Itre^se or lesseti the punishment, but they are tota.lIy 
Iffetevant and imtnateri&l upOn the trial. Circum- 
startces whicii amount to a lawful excuse or a justifi- 
cation, are proper upon the trial, and can only be 
\nSad there.' Upon every such defence set up, of a 
lawful excuse t)r justification, there necessarily arise 
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two questions, one of law, the other of fact ; the 
first to be decided by the Court, the second by the 
Jury. 

Whether the fact alle^, supposing it true, be n 
4egal excuse, is a question of law ; whether the alfe*- 
gation be true, is a question of fact ; and, according 
to this distinction, the Judge bught to direct, and 
the Jury ought to follow the direction ; though by 
means of a general verdict they are entrusted with a 
power of blending Jaw and f^ct^. and following the 
prejudices of their affections or passions. 

The first circumstance in evidence in this cause is 
a letter of the 24th of January to Edwards, and the 
advertisement that accompanied it ; and what was 
said by Edward Jones in the conversatbn that he 
held with the DefendaUt on the 7th of January, 
Upon this part of the case we must suppose the 
paper seditious or criminal ; for, if it is neither se- 
ditious nor criminal, the Defendant must be acquitted 
upon the face of the record. Therefore, whether 
it is an excuse or not, we must suppose the paper to 
be a libel, or criminal in the eyes of the law. Then 
how does it stand upon this e&cuse ? why, the De- 
fendant, knowing the pdpei* had been strongly ob** 
jected to as tending t6 sedition, 9r thiit it might be 
so understood, publishes it with an advertisement*^ 
avowing and justifying the doctrine : so that he puV 

.* For the advmisement prefixed to t&e Dialogue, vide nxjfta, 
^ge 138. 
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lishes it under the circumstances of avpwing and 
justifying this criminal doctrine. 

The next circumstance is from the evidence of 
'BdWard Jones^ that the Defendant was told and 
itn^vt^that the paper was objected to as having a se« 
ditious tendency ; that it might do mischief if it was 
translated into Welsh, and therefore that design was 
taid aside ; that he read it at the county meetings 
•and said he read it with a rope about his nedh ; and, 
jifter he had read it, he said, itivas not so bad. And 
this he knew upon the 7th January ; yet he sets this 
up as an exfcuse for ordering it to be printed upon 
the 24lh of January. 

We are all of opinion clearly, that if the writing 
be criminal, these circumstances are aggravations, 
and by no means ought to have been left to the Juiy 
as any excuse- 

It is a mockery to say it is any excuse. What ! 

when the man himself knows that he reads it with a 

rope about' his neck ; when he says, admitting it to 

*be bad,' that- it is not sa bad; when he has told a 

* company of gentlemen, that for fear of its doing 
^mfecttiefto their country, he would not have it trans^ 
*hted into Welsh :-— all these circumstances plainly 

* showed him that he should not have published it. 

' Therefore we aiie all of opinion, it is the same as if 

"no such evidence had been given, and that, if it had 

been offered by way of excuse, it ought not to have 

* been received. The advertisement Was read to the 
Jury, but the Judge did very right not to leave ft 
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to them as a matter of excuse^ because it was dear!/ 
of a contrary tendency. 

What was meant by saying the edvertisement 
should have been set out in the indictment^ I dp 
not comprehend ; much less that blasphemy may be 
charged on the Scripture by only stating half the 
sentence. 

If any [art of the sentence qualifies what i$.-»et 
forth, it may be given in evidence, as was expressly 
determined by the Court so long ago as the case of 
the King and Bere, in Salkeld 417, in the reign of 
King William. Every circumstance which tends to 
prove the meaning, is every day given in evidence, 
and the Jury are the only judges of the meaning, 
atfid must find the meaning ; for if they do not find 
the meaning, the verdict is not completed So far 
for the objection upon that part which is peculiar to 
this case» 

• The second objection is, that the Judge did hot 
give bis own opinion, whether the writing was a 
libel, or seditious, or criminal. 

The third, that the Judge told the Jury they 
ought to leave that question upon record to the 
Court, if they had no doubt of the meaning and 
publication. 

The fourth and last, that he did not leave the 
Defendant's intent to the Jury. 

The answer to these three objections is, that by 
the constitution the Jury ought not to decide the 
/question of law, whether such a writing,, of such a 

VOL. !♦ Jl B 
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meaniDg, published without a kwful e^cusjs^ be cri- 
minal ; and they cannot decide it Jinally against the 
Defendant, because, after the verdict, it remains 
open upon the record ; therefpre it is the duty of 
the Judge to advise the Jury to ^parate the question 
of fact from the question Qfhw ; apd, a3 they pught 
not to decide the law, and the question remains en- 
tire upon the record, the Judge )$ not qalle4 upon 
necessarily to^tell them his own opiQioi^« It is ahnost 
peci^liar to, the form of the prpseoutipa for a libel, 
that the question of law remains entirely for the 
Court upon recordy and that the Jury cani^t decid^t 
it against the Defepdant f. so that a genet^ verdict 
^' that the Defepdant is guilty," is equivajeiit tQ i» 
special verdict in o^her cases* It £qds all which ^^ 
longs to the Jury to fii^ i it finds npthing as to the 
question of law. ^harefou^ wbf?n a iFwry have been 
satisfied as to every fact within their province to findiii 
they have be^ advised to ^nd the Dfifendant guUtyj, 
and in that sh^pe they take the opinioii pf the Court 
upon the law. No case h^s beep cited of a jspeeia) 
verdict in a prosecution for a libel, leaving the qu^« 
tion of l^w upon the record tp the Court, though, 
to be sure, it might be left in tlmt for jn ; but the 
other is simpler and better. 

As to the last objectbn upon the. intent : A ^* 
minal intent, from doing a thing crinjinal in itself 
without a lawfu} excuse, is au infereuce of law, and 
a conclusive inference of law, not to be contradicted 
but by an excuse, which I have fully gpne through. 



tN^ THS CASB OF THB DZAK OJt ST. ASA?H. ^t 

Whenean innocent act is maide crifnuKil5 wImii doM; 
with a particular intent, Itbore th^ intent is a vMtieriid 
fact to constitute the crkM. This is the answer that;; 
is given to tiiese three b$t objeetiooEs tt> thi.4ireeiHoa 
of the Judge. The first I said wftspoourlilr to (ibis . 
case. . * . • » 

The subject matter of these three ^ibjectjons b^ ; 
arisen upon every trial ior a libei since thu Eev<€>kk« 
, tio», which is now Dear boe hundred years agi9. Id 
* very reign thert have been many sueb triate both of . 
a private and a pvbUc, bature. In efejy reig® the»?e 
have beeh several defended with aU the i^rimony oi 
paitty abknottty, apd a spirit rba^dly \Q aof^te^t every 
pointy and to admit nat|iing« Daring aU fcbis iimei^ 
as far as it caa* be tracf^d^ one may venture to say^ 
that the direction of every Judgje has been conisoDiaat 
to the doctrine of Mr, JtistioeBttller ; dOBui no caiin«> 
sel has complained of it by any afiplicatidh to the 
Court. The Coufiselfor the Crown , lo remove the 
prgudices of a Joi^) and to satisfy the by-*standei'S^ 
have expatiated upon the enormity of the libels ; 
Judges^ with the same view, have sometimes done 
the same thing ; both have don^ it wisely, with 
anether view<»-to obviate the captivating harai^oes 
of the Ddebdant's counsel to the Jury, tending to 
shew that they ^an or ought to fiad that in law the 
paper is no libeU 

.Bat the Ibrmal direction of every Judge (under 
which every lawy^ for near one hundred years, has 
56 far qpc](uiesced aa npt to complain of it to the • 
a B 2 
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Court) seems to me, ever since the Revolution, to 
have been agreeable to the direction of Mr. Justice 
Bailer. It is difficult to cite cases ; the trials are 
not printed. Unless particular questions arise, notes 
are not taken : nobody takes a note of a direction of 
course not disputed. We must, as in all cases of 
tradition, trace backwards, and presume, from the 
usage which is remembered, that the precedent 
usage was the same. We know there were many 
trials for libels in the reign of King William ; there ■ 
is no trace that I know of, of any report, that at al 
bears upon the question during that reign, but the ' 
case of the King and Bere, which is in Salkeld ; 
that waar in the reign of King William, aild the only 
thing there applicable to the present question is, that 
the Court were of opinion that the writing com- 
plained of must be set out €Lccordmg to the tenour : 
Why ? That the Court may judge of the very words 
themselves ; whereas, if it was to b^ according to the' 
effect f that judgment must be left to the Jury. But 
there it was determined, and under that authority . 
ever since, the writing complained of is set out ac-"^ 
cording to the tenour. 

During the reign of Queen- Anne we know several 
trials were had for libels, but the only one oited is in 
the year 1 704 ; and there the direction (though' 
Lord Holt, who is said to have done it in se- 
veral cases, goes into the enormity of the libel) 
t*> the Jury was, " If yoii find the publication in 
^ London, you ipust find the Defendant guilty.'* 
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Tlius it Stands, as to all that can be found pre- 
cisely and particularly, in the reigns of King Wil- 
liam and Queen Anne. We know that in tlie reign 
:of George I. there were several trials for libels, but 
I have seen no note or traces of them, nor any 
:questioQ concerning them. In the. reign of King 
George IL there were others ; but the first of which 
there is a note (for which I am obliged to Mr. Man- 
iey*), was iu February 1729 — the King and Clarke 
— which was tried before Lord C. J. Raymond ; and 
.there he lays it down expressly (there being no ques- 
;tion about an excuse, or. about the meaning), he 
Jays it down^ the fact of printing and publisJdng pnhf 
"is in issue. 

' Xhe Craftsman was a celebrated party-paper, wtote 
in opposition to the. ministry of Sir Robert Walpole, 
by many men of high rank and great talents : the 
•whole party espoused.: it. It was thought proper to 
prosecute the £imous Hague letter. I was present 
at the trial^ it was in the year 1731. - It happens to 
be printed in the State Trials, There was a great 
concourse of people; it was .a matter of great ex- 
.•pectation, and many persons of high rank were pre- 
sent to countenance the Defendant, Mr. Fazakerly 
4ind Mr.Bootle (afterwards SirThomaiBqotie) were 
the leading counsel for the Defendant. They started 
.every objection and laboured ^ery points , When 
the Judge over*ruled them, he usually said, '* If I 

* One of the. counid for the prosecution in this cause. 
B B 3 
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•* tm wroi^, you know vAnett to apply .*^ The 
Judge was my Lord- Rnyntond, C J. who bad been 
4^minent at th^ bar in the reign of Queea Anne, had 
been Solicitor and Attorney Geneml In the reign of 
George L and was intimately conneeteil with Sir Ed- 
ward Nortbey, to that he must have ktioii^n what 
the ancient practice had been. The case itself was 
of great expectation, as I have stnted to you, and ft 
was so blended with party passion, that it required 
his utmost attention ; yet, when he came to sum up 
and direct the Jury, b^ does it as of course, just in 
the same manner as Mr, Justice Buller did, *' ttuit 
*' there were three points for consideration : the fact 
*' of publication ; the meaning (those two for the 
•« Jury) ; the question of kw or criminality, for the 
^ Court upon the record/* Mr. Fazakerly and Mr. 
Bootle were, as we all kno^, able lawyers ; they 
^ere connected in paity with the writers of the 
Craftsman. They never thought of complaining 
'to the Court of a misdirection : they would not say 
it was not law : they never did complain. It never 
waS' coaiplftined of^ nor did any idea enter their 
Keads, that it was not a^eeaUe to bw. Except that 
case iR 1729 that is mentioned, and this, the triab 
for libels before my Lord Baymond aite not printed, 
Mr to be Ibond in any noteSr But, to be score, his 
ditiectionln all was toteaame dffioct. I by accident 
^ffK)m memory only I speak now) rccoWcct one where 
the Gnfismmi was acquitted ; and I recollect it from 
a famous, witty, and ingenious baBad that was made 
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St the time by Mr. FulteMy ; and though it is a 
ballad, I will cite the stanza I remember from it, be- 
cause it will show you the idea of the able men in 
opposition, and the leaders of the popular party in 
those days. They had not an idea pf assuming that 
the Jury had a right to determine upon a question of 
law, but they put it upon another and much better 
ground. The stanza Tallude to is this : 

For. Sir Pbil^* well kbiovn 

THoithisinnuendos 
WiU serve bim no longer 
In verse or in prose ; 
For twelve hobeftt men have decided the caase^ 
Who are judges of fiict, though not judges of laws. . 

It wds the admission of the whole of that party t 
they {^t it right ; they put it upon the meaning of 
the innuendosi upon that the Jury acquitted the 
Defendant ; imd they never put up a pretence of any 
other powefj ejccept when talking to the Jury them- 
selves* 

*. Sir Hiilip YorX/t, afiierwvdi Lord Chancellor Hardwlcke^ 
^faea AttonvBfy*-6ener9l. 

It appears by a pamphlet printed io 17^4^ that Lord Mansfield 
is mistaken, llie verse runs thus : 

Sir PhiUp well knows> 

That his innuendo's 
IV ill serve him no longer in verse or it prose $ 
For tinrdtvt honest nien have determin'd the cause^ 
Wki are jttdgeralikff ef die facts, and tbM kwt. 

B B 4 
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There are no notes as I know of (and I think the 
Bar would hare found them out upon this occasion, 
if there bad been any that were nuiterial)^ there are 
no notes of the trials for libels before my Lord 
Hardwjpke. I am sure there are none before 
Lord C« J. Lee till the year 1752^ when the case of 
the King and Owen came on before him. This 
happens to be printed in the State Trials, though it 
is incorrect^ but sufficient for the present purpose. 
I attended that trial as Solicitor-General Lord C. 
Justice Lee w^ the most scrupulous observer and 
follower of precedents, "and he directed the Jury, as 
of course, in the same way Mr. Justice fiuller has 
done. . 

When I was Attorney-General, I prosecuted some 
libels ; one I rememl)er from the condition ftnd cir- 
cumstances of the Defendant ; he was found guilty. 
He was a common councilman of the city of Lonrr 
don : and I remember anptber circumstance, it was 
the first conviction in the city of^Lcxidon that had 
been for 27 years. It was the case of the King and 
Nutt ; and there he was convicted, under the very 
•same direction, before Lord Chief Justice Ryder. 

In the year 1756 1 came into the office I now 
hold. Upon the first prosecution for a libd whidi 
stood in my paper, I think (but 1 am not sure), but 
I think it was the case of the King and Shebbeare, I 
made up my mjnd as to the direction I ought to give, 
rbave uniformly given the same in all, almost in the 
siLme form of words, N6 coussel ever complained 
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of it to the Court. Upon every Defendant being 
brought up for judgment^ I h^ve ahvays stated the 
direction I gave ; and ^he Court has always assented 
to it. The defence of a lawful excuse never existed 
in any case before me ; therefore I have told the Jury 
if th6y were satisfied with the evidence of the pub- 
lication^ and that the meanings of the inmasndos 
were as stated, they ought to find the Defendant 
guilty ; that the question of law was upon record for 
the judgment of the Court. This direction beings 
of course y and no question ever raised concerning it 
in Court (though I have had the misfortune to try 
. many libels in vjsry warm times, against Defendants 
most obstinately and factitiously defended), yet the 
direction being as of course, and no objection made, 
it passed as of course, and there are no notes of 
what passed. In one case of the King and Wood- 
£tll, on account of a very difTerent kind of question 
(but, upon account of another question), there 
happens to be a report, and there the direction I 
have stated, is adopted by the whole Court as right, 
and the doctrine of Mr. Justice Buller is laid down 
in express terms. Such a judicial practice in the pre- 
cise point from the Revolution, as I. think, down to 
the present day, is not to be shaken by arguments of 
general theory, or popular declamation.. Every spe- 
cies of criminal prosecution has something peculiar in 
the mode of procedure ; therefore general proposi- 
tions, applied to all, tend only to complicate and 
embarrass the question. No deduction or conclusion 
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can be drawn from what a Jufy may <Jb> from the 
Jbrm of procedure, to what they oiight to do upon 
the fundamental principles of the constitution and 
the reason of the thing, if they will act with inte- 
grity and good conscience. 

The fundamental definition of trial by Jury de* 
pends upon a universal maxim that is without an ex- 
ception. Though a definition or maxim in law, 
without an exception, it is said, is hardly to be found, 
yet tliis 1 take to be a maxim without an exception t' 
jid qu(tstionem juris non respondent juratores ; ad 
qnctslmiemfacti non respondent jtidices. 

Where a question can be severed by the form of 
pleading, the distinction is preserved upon the face 
t)f the rc»cord, and the Jury cannot encroach upon 
the jurisdrction of the Court ; where, by the forni 
of pleading, the two questions are blended together, 
and cannot be separated upon the face of the record, 
the distmction is preserved by the honesty of the 
Jerry. The constitution trusts, that, under the di* 
rection of a Judge, they will not usurp a jurisdiction 
which is not in their province. Tht^y do not know, 
and are not presumed to know the law ; they are 
not sworn to decide the law ; they are not required 
tt> decide the law. If it appears upon the record, 
they ought to leave it there, or they may find the 
feels subject to the opinion of the Court upon the 
law. But further, upon the reason of the thing, 
and the eternal principles of justice, the Jury ought 
nbt ta assume'the jurisdiction of the law. As I said 
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before^ they tda not know^ and are not fsfresuaied to 
know any thkig of the jnatter ; they do not upder*- 
stand the language in whic||i it i$ condsived, or the 
meaning of the terms. They have no rule to go by 
but their affections and wishes. It is said, if a 0ian 
gives a right sentence upon hearing one side only, he 
is a wicked Ju4g^> becaose he is right by <^ance 
only, and has neglected taking the proper methoA 
to be infordtied ; so the Jury who usurp the judicature 
of law, though they happen to be right, are them- 
selves wrong, because they are right by chance oi[xiy, 
and have not taken the constitutional way .of deciding 
the question* It is the duty of the Judge^ in aU 
cases of general jastice, to tell the Jury how to do 
right, thongh they have it m their power to do 
wrong, which is a matter entirely between God and 
their own consciences* 
^ To be free, is to live imder a government by law. 
The Uberty of tke press consists in printing without 
any previous lic^ase, subject to the consequences of 
law. The licentiousness of the press is Pandora's 
box, the source of every evil. Miserable is the con- 
dition of individuals, dangerous is the condition of 
the State, if tliere is no certain law, or, which is 
the same thit^, no ceitain administration of law to 
prMect individiudls, or to g^uaad the State. 

Jealousy of la5ivii;)g the }aw to tbe .Court, as in 
other cases, so in the case of libels, is now, in the 
present state of things^ puerile rant ajnd declama* 
tion. Tlie Judges are totally independent of the 

2 
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•ministers that may happen to be, and of the King 
himself. Their temptation is rather to the popula- 
-rity of the day. But I agree with the observation 
cited by Mr. Cowper ♦ from Mr. J. Forster, " that 
i^f a popular Judge is an odious and a pernicious 
•* character.** 

The judgment of the Court is not final ; in the 
last resort it may be reviewed in the House of Lords, 
where the opinion of all the Judges is taken. 
• In opposition to this, what is contended for? 
That the law shall be in every particular cause what 
any twelve men, who shall happen to be the Jury, 
shall be inclined to think, liable to no review, and 
^subject to no control, under all the prejudices of 
the popular cry of the day, and under all the bias of 
interest in this town, where thousands, more or less, 
are concerned in the publication of newspapers, 
{Paragraphs and pamphlets. Under such an ad* 
ministration of law, no man could tell, no counsel 
could advise. Whether a paper was or was not punish- 
•able. 

I' am glad that I am hot bound to subscribe to 
such an absurdity, such a solecism in politics t but 
that, agreeable to the uniform judicial practice since 
the Revolution, warranted by the fundamental prin- 
ciples of the constitution, of the trial by Jury, and 
«upon the reason and fitness of the thing, we are 

• ^ne for the counsel for the pros(<cution. 
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all of opinion that this motion should be rgected^ 
and the rule discharged*. 

* Although the Court was unammous in dischaxging the rule^ 
Mr. Justice Willes> in delivering his opinion, sanctioned by his 
authority Mr. £rskine*s argument, that upon a plea of Not guilty^ 
or upon the general issue on an indictment or information ftx a 
libel, the Jury had not only th^ power, but a qonstitutaoDal rigkt^ 
to examine, if they thought fit, the crlmipality or innocence of 
the paper charged as a libel ; declaring it to be his settled opinion^ 
that, notwithstanding the production of sufficient proof, of the 
publication, the Jury might upon such examination acquit thi 
Defendant generally, though in opposition to the directions of 
the Judge, without rendering ihems^ves liable either to attaint^- 
ime, or imprisonment^ and that suUi*. verdict ^ .delivecatpp . 
qould in no way be set aside by the Court* . 
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J ITIS judgment may he considered as most fortunate 
for thept^licji since^ in consequence qfthe very genercU 
int^ntit taken iit ifU^ cause, th publiQ mind W0i at 
lusi'JkUy ripe fir tkeLibei BiU ; luhitk wow mm q/ier 
moved in the House* of Ctrmmons by Mr^ Fox, antf 
seconded by Mr. Erskine. 

The venerable and learned Chief Justice undoubt^ 
edly established by his argument, that the doctrine so 
ipon afterwards condemned by the unanimous seme of 
the Legislature when it passed tlie Libel Act, did not 
originate with himself \ and that he only pronounced 
the law as he found it, established by a train of mo- 
dern decisions. But, supported as we now are by this 
judgment of Parliament, we must venture humbly to 
differ from so truly great an authority. The Libel 
Bill does not confer upon the Jury any jurisdiction 
Qver the lata, inconsistent with the general principle of 
the constitution : but considering that tlie question of 
libel or no libel is frequently a question of fact rather 
than of law, and in many crises, of fact and law aU 
most inseparably blended together^r^it directs fl^e 
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Judge^ as in other case^^ io^ deliver kk opinion to the 
Jti^ry upon the whole mattery including fff course the 
^f^i^tion of libel or no libsl, leaving them at the same 
time to found their verdicts upon s&chttihoJe matter so 
brought before them as in all other criminal ca^es ♦• 

* This act— ^iz. 32 Geo. 111. c. 6a, trms thus : 

^ Whereas doubts h$vc arraen, whether^ on t^e ^al «f 4fiill4iok« 
'* mentftr inf(»*aiatiQo for tfie imd(ii^ or puUh^Hajfanj; Utffj^ 
"^ where an kaue fxt issues are^oiaed foetw^a th^ King and thA 
'* D^mdapt OF Defendants, on the plea of Not guilty pleaded^ 
*' it be competent to the Jurylmpannelled to try the same io give . 
*' their verdict upon the wh^e matter in issue : Be It tlieretea- 
**" dechted and enacted, by, fire. That ou every sucblrial ^ ^^n^P" 
^' sw^m to Uy the issue^ w^ ^itte ^ f^iW9< verdict of Guil^ /pf 
^^ Not guilty^ upon ttve ,^hf)le matter put to, is^ue on such ipdict- 
*' ment or information ^— f^nd ^hail not be required or directed 
'' by the Court or Judge,, before whom such indictnient or in^ 
*' formation shall be tried, to find the DefendapjC or De&ndMlti 
^' guilty^ merely on the proof of th^ publtcatian bjr $uQh Ji^feB^ 
'<>WtQr Qo^iidaiita of th^p^psic ot^aqgad to^ be .a. libels and of. 
*' tl\e se^e' .^scribed tp tj^e aa^^ i« ?ucb indictjne^t or i^iform- 
•'.ation, . . 

*' .II. Provided always^ that on every such trial, the Couiior 
^' Judge before whom such indietraent or iribrmBtiai shall be 
«^ tried, sfaaH, acoording to J^heir cc Us disicrftioiij gii« their or bU 
" epinion^^r dir^ctiofis to li^ .fmy «n the matter ia i^sue ]^twem 
'* tb^ ^^iog ajQd tt^ Qe^i^^dapt or Pelb^dants ip like manner as in 
** all other criminal case^. 

" III. Provided also, that nothing herein shall extend, orbo 
*' construed to extend, to prevent the Jury indipg a special Yer^ 
^^ dicfr^t theif dia er edoi i , 'afr in o t bT rriminal f aiei . . 

«< lY, Pff»i^idod alaok ^% \(k ^e the J^ry fi^d t^^ IJ^ejidaBt 
'' or £|e^d9iM» gui}^ i< «MA aod vw^ U-W^vU for ih^ sajdl 
•t Defendant or Def^nclffirtt tp i^ve an arrest of ^d^ept on 
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The best answer to the apprehensions of the great and 
eminent Chief Justice j regarding this course of pro^ 
ceeding, as then contended for by Mr. Erskine, and 
now established by the Libel Act, is the experience of 
seventeen years since that, act passed. 

Before the statute it was not difficult for the Tnost 
abandoned and pn^igate libeller , guilty even of the 
most malignant slander upon private men, to connect 
his cause with the great privileges of the Jury, to 
protect innocence^ Upon the Judge directing the Jury^ 
according to the old system, to find a verdict of Guilty 
upon the fact of publication,-^shmiting out altogether 
fror^ their consideration the quality of the matter pui^ 
lished ; — ingenious founsel used to seize that occasion 
to^ shelter a guilty individual under the mash of sup^ 
porting great public right \ and Juries, to skow that 
they were not implicitly bound to find verdicts of 
Guilty upon such evidence alone, were too suctes9fiMy 
incited to find improper verdicts of acquittal: but 
since the passing of the liibel jfct,^ when the whqk 
matter l^as been^ brwght under their consideration,'^^ 
when the quality of the matter published has been ex- 
posed wftet^ criminal, and d^ended wlien jmt or in- 
nocent. Juries have listened to the judge tpith atten* 
turn and reverence vfithout being bound in their con-- 
fidences (except in matters of abstract law), tofoU 

' — I I ' ' '■■■■■! ■' iiiiwi*>i I I mm^^^m^^f^t^^tmrn^m^mmmmmm^mmmm^mm 

*< such groutid and io suph manner as by law he or they might 
«' haye done before, the passing of this act ;«««n)r thing hexeiqi 
y con^^infd to the contnu)' aptwitbstixsding.*' 
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low his opinion, and instead of that uncertainly an-^ 
tidpated by Lord Mansfield^ the administration of 
justice has been in general most satisfactory , and the 
public ^f^r^Q^ if^n viiid^'^j^/igaftiSl unjjiistJUttacks 
with much greater security and more supported by 
public opinion, than when Juries were instruments in 
the hands of the fixed magistrates ; whilst at the same 
time public liberty has been secured by leaving th^ 
whole matter i^ all pyilicJibels to th^ Judgment and 
consideration of the people. This reformed state of 
the laWy as it regards the liberty of the press, is now 
so WffverjcUl^ ifcknowlf^^lfgefl, that^ fhe highest magis* 
ATflfff^,^!PHf[]dfcfjfixed in-fjfse Hofis/s qf J^ords that m 
^iff ,l/afvSjjare v^cesimy.ejkher to support thestatf, qp, 

uf?j(^?/^^ifl^^¥g^^5?ff^ ^Wf^^ i9f j^dgmen^ is, 

.. ■ 'f 

'jd, il) h>; .*'.'( . *; :/ '-{ ,r ,'\ ,.'Mi, j, ;', ■\' ■ J .i 
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M«. Elaine taovfea tfte CbiiVt^ tW AVrt^t «ife^ j«ag^ 
f^ent m the ea^ of th^ l^ri^ k^s^ tl»6'^)d^'6r 
St AkpK u^6h 4V^6 gbtfita^: 1»*t, Bfecffl&A '»^ett If 
the Indictment sufHciently charged a iftytef^ ffii ♦S^Kfl 
^!vfen by the ^ry ^^ hbt griffie»hft««^1i)A?k811tHhe 
judgracht of ihfe Gbthi ; aM l^mmf^^Vm^^^ , 
Indictment did not contain any sufHcient charge of a 
libel. 

On the first objection, he again insisted on the 
right of the Jury to find a general verdict oh the 
merit of the writing charged on the record as a libel^ 
notwithstanding the late judgment of the Court ;*— 
and declared he should maintain it there, and every 
where else> as long as he lived, till the contrary 
should be settled by act of Parliament. He then 
argued at considerable length, that the verdict^ as 
given by the Jury, was neither a general, nor a spe- 
cial verdict, and complained of the alteration made 
upon the record without the authority of the Coiirt. 



He sdidj that tt^ only reaspi;! fpr.hisfinsistlng oa 
his .first objeotioa at such length> was the ioiport- 
ance of the principle wliich it invo)ve^^. and the 
danger of the precedent it established ; although he 
was so certain of prevailing upon his second objec-, 
tion, that he consjdered it to bcj alipo§t, injustice 
to the Court to argue it. All who knew hun in and 
out of the profession^ could witness fpr him, that he. 
had ^yjsr treated th?, idea, of .uUiroateljf pjf^vailing 
against him, upon such an indictment^ to ^, perr 
fectly ridiculous, and that his^pnly object ii^^U the 
trouble which \^t had given to thq Court ap4 to him- 
self, in discussing the exp^dieuqy of a new trial, 
wasj to rqsist a prece4ent, which he priginaUy 
thought and stiH continued. to t|[)ink.Avas. illegal and 
unjustifiable:— the warfare. Wiis safe fpr his Client, 
becai^se he k^ew he could piit an end to the prose- 
cution, any hour he* pleased, by: the objection he 
would now at last submit to the Court. , It did not 
require the eye of a lawyer to see that even if the 
Diaflogue, instead of being imiocent and meritorious, 
as he thought it, had been the foulest libel ever 
ooipposed or published ; the Indictment was drawn 
in such, a manner as to render judgment absolutely 
impossible. He said, that if he had been answering 
in his own person to the charge of publishmg the 
Dialogiije complained of, he should have rejected 
with scorn the protection of a deficient Indictment, 
would have boldly met the general question, an4 
holding out defiance to the Prosecutor, would have 

c c 2 . 
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called u^on"his Counsel to «^hovviJvliat sentence, or 
wordv thott^h' wrested with all the force.ingenuity ' 
cbiild apply to confound' grammar and dfetort lan- 
guage!, could be tortured into a violation of any one 
princifJle of tfhe government : — but that, standing as 
Counsel** for another, he should not rest his defence 
even \ibon th'at strong foundatiotl, but, after having- 
jnaiiitameti'ks'he had doiie at the trial, the irino-' 
ceiice, (ir rather the m'erit of the Dialogue, shbuld • 
entrendli himself behind every objection which the 
frtrihs* t)f \m enabled him to cast up. - 

iThe Secdrtd bbjdctidn was, that the Indictment did 
not contain a siifficiient charge of a libel of and con- ' 
cierning the KingaHd his government:— that though 
the Court, by judging of libels of that nature, in- 
vested itself with a very large discretion ; yet it, ne- 
vertheless, was a discretion capable of being mea- 
sured by very intelligible rules of law, and within 
which rules he was persuaded the Court would strictly 
confine itself. 

The first was, that the Court, in judging of the 
libellous or seditious nature of the paper in question, 
could only collect it from the Indictment itself, and 
could supply nothing from any extrinsic soura^ ; and 
that, therefore, whatever circumstances were neces- 
sary to constitute the crime imputed, could not be 
supi)lied from any report of the evidence nor from 
0ny inference from the verdict, but must be set out 
Upon the record. 

That rule was founded in great wisdom, and formed 



IH ARRBSt OF JlTDGMBNT. SSQ 

the boundary between the provinces of the Jury and 
the Court ; becaujse, if any extrinsic circumstances^ 
independent of the plain and ordinary meaning of 
the writing, were necessary to explain it^ and point 
its criminal application ; those facts must be put 
upon the record, for three reasons : 

First, that t^e charge might contain such a de- 
scription of the crime, that the Defendant might 
know, what crime he was called upon to answer. 

Secondly, that the application of the writing to 
those circumstances which constituted its criminality 
might be submitted as facts to the Jury, who were 
the sole judges of any meaning, which depended 
upon extrinsic proof. 

Thirdly, that the Court might see such a definite 
crime, that they might apply the punishment which 
the law inflicted. 

He admitted, that wherever a writing was ex- 
pressed in such clear and unambiguous words as 
in itself to constitute a libel, without the help of any 
explanation, all averments and innuendos were un- 
necessary ; — and therefore, if it could be established 
' that the pamphlet in question, if taken off the dusty 
shelves of a library, and looked at in the pure ab^ 
stract, without attention to times or circumstances, 
without application to any facts not upon record^ and 
without .any light cast upon it from without, con- 
tained &lse, pernicious, illegal, and unconstitutional 
doctrines,; ii^.r.t|ieir,. tendency destructive of the go- 
.vernm^nXji i( wopld qnques^i^nably be a libel. B\x% 

c c 3 
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if the terms of the writing were general, and tlie 
criminality imputed to it consisted in criminal allu- 
sions or references to matter dehors the writing; 
then, although every man who reads such a writing 
might put the same construction on it ; yet when it 
was the charge q{ a crimCj and the party was liable 
to be punished for it, there wanted something more. 
It ought to receive a Juridical sense on the record, 
and, as the facts were to be decided by the Jury, 
they only could decide whether the application of ge- 
neral expressions, or terms of reference, or allusions, 
as the case might be, to matters extrinsic, was just, 
nor could the general expressions themselves be ex- 
tended, even by the Jury, beyond their ordinary 
meaning, without an averment to give them cog- 
nizance of such extended import; — nor could the 
Court, even after a verdict of Guilty, without such 
averment infer any thing from the finding, but must 
pronounce strictly according to the just and gram- 
matical sense of the language on the record. The 
Court, by declaring libel or not libel, to be a ques- 
tion of law, must be supposed by that declaratioti 
not to assume any jurisdiction over facts, which was 
the province of the Jury ; but, only to determine 
that, if the words of the writing without averrnent, 
or with averments found to be true by' the Jury, 
contained criminal matter, it would be prohbuhced 
to be a Ubel according to the rules of Ikw :— ^vhereas, 
if the libel could only be inferrid from its ipplica- 
* ti6n to something extrmsic, However reatonaVle or 

-4 ' f 
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probable such' application might be,-*-no Court could 
possibly make it for want of the averment, without 
which the Jury xx>uld have no jurisdiction over the 
facts extrinsic, by reference to which only the writing 
became criminal. 

The next question was, how the application of ibiG 
writing to any particular object was to be made upon 
the record : that was likewise settled in the case of 
the King and Home. 

" In all cases those facts which are descriptive of 
^* the charge must he introduced on the record by 
*^ avemlents, in opposition to argument and infer- 
*' ence.** 

He said, that where facts were necessary in order 
to apply the mattei- of the libel to them, it was done 
introductorily. And v^here no new fact was neces- 
sary, bat only ambiguous words were to be explained, 
it was done by the innuendol But that the inniiendo 
icouid not in itself enlarge the matter which it was 
employed to explain, without an antecedent intr€)duc- 
tion to refer to ; tut coupled with such introductory 
matter it coiild. <% 

He said, nothing remained but to apply those un- 
questionable principles to the jM-esent Indictment, and 
that application divided itsejf into two heads: 

First, whether the words of the Dialogue, consi- 
dered pm-ely in the abstract, without being taken to 
be a Seditious exhortation addressed to the people, 
in consequence of the present state of the nation, 
as ^ctohected Vith^the subject matter of it, could 
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possibly b^ considered to be a libel on the Kiqg and 
his govermDcnt. 

Secondly-;^ whether^ i( such, reference or allusion 
was necessary to render it criminal, . there were suf- 
ficient averments on the record to enable the Court 
to make the criminal application of otherwise inno- 
cent doctrines consistently with. the rules of law. 

He said, he should therefore take the Dialogue, 
and show the Court that the whole scope and every 
particular part of it were[ meritorious* 

Here Lord Mansfield said to Mr. Erskine, that 
having laid down his principles of judgment, tlie 
Counsel for the prosecution should point out the 
parts they insisted on as sufficiently charged to be li- 
bellous, and that he would be heard in reply. On 
which Mr. Bearcroft, Mr. Cowper, Mr. Leicester, 
and Mr. Bower, were all heard; and endeavoured 
with great ingenuity to show that the Dialogue was 
ow the face of it a libel : but on Mr. Erskine's rising 
to reply, the Court said, they would not give him 
any further trouble, as they were unanimously of 
opinion, that the Indictment was defective, and that 
the judgment should be arrested. 

The Court went upon the principles of the case of 
the King against Horhe, cited by Mr. Erskine ; say- 
ing there were no averments to point the application 
of the paper as a libel on the King and his govern- 
ment ; and the Dean is therefore finally discharged 
from the prosecution. 

Mr. Justice Willes threw out^ th^t if the In4ict-> 
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m^nt had been properly drawn, it might have been 
supported. But Lord Mansfield and Mr. Justice BuUer 
did not give any such opinion, confining themselves 
strictly to the question before the Court. 



The judgment was accordingly arrested^ and no 
new proceedings were ever had upon tfie subject against 
the Dean or tlie printer employed by him. His ad- 
i)ersaries were, it is believed, sufficiently disposed to 
distress him ; but t/iey were probably aware of the 
consequences of bringing the doctrines maintained by 
the Court of King^s Bench into a second public ex^ 
jumination. 
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